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Creditor’s reservation of rights against 
surety in releasing or extending time to 
principal debtor, 1 39 ALR 85. 

Right to join principal debtor and guaran- 
tor as p-arties defendant, 5.3 ALR2d 522. 


der this section, but -an attempt 
e of the sureties does not have 
here the attempted release i-s . 
e for lack of consideration, 
mpson Co. v. Williams, 10 Ga. 
S.E. 409 (1912). 

y liable guai'aiitors not 

— Nonsettling guarantors of 
otes who were individiraliy, not 
: were not cosureties iindei' 
0-7-20; thus, they were not dis- 
laintilf ’s acceptance from other 
r less than the total sum owed • 
.)tes. Any novation by virtue of 
It agreement would not operate 
e nonsettling guarantors Irom 
u-al limited liabilities. Marret v. 
la. App. 427, 441 S.E.2d 902 

defense by terms of guaranty 

— Even if a corporation presi- 
eased from the president’s per- 
mtee of a corporate loan, 
10-7-20 did not apply to release 
s from liability where, by virtue 
of tlieir guarantee documents, 

ors had expressly waived any 
guarantors might have which 
to the guarantors claim under 
3aby Days, Inc. v. Bank of 
n 8 Ga. App. 752, 463 S.E.2d 171 

ienson v. Henning, 50 Ga. App. 
h 406 (1935); Hurt v. Hartlbrd 
., 122 Ga. App. 675, 178 S.E.2d 
Howell Mill/Collier Assocs. v. 
16 Ga. App. 909, 368 S.E.2d 831 


a part of tlie con.sideration lor a 
ising a surety, 7 ALR 1605. 

of principal to contract as af- 
lity of guarantor or surety, 24 
ALR 589. 


'^^.■{.--^Odorsing payment upon note before ma- 
as releasing surety or endorser, 37 ALR 

^instruction and effect of provision in 
Ptiiporting to protect contractee in 
if}?';:-:'. sWpding contract against release of surety, 77 
||(«i>:;v;^R'229. ^ 

, 10-7-21. “Novation” defined; effect on surety’s liability. 

,4 I ' Any change in the nature or terms of a contract is called a “novation 
t i such novation, without the consent of the surety, discharges him. (Orig. 
|lvf?.-.'L,Gode 18fi.8 8 9l8n- Godp irrs s oiok. lo'va c - 


•.‘i-rV/W 


p\p;§ ’103-202.) 




'7: Code 1863, „ 
%§7.2153; Civif 



jj.fl 
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5| ii;?';- ' 
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2130; Code 1868, § 2126; Code 1873, § 2153; Code 1882, 
Code 1895, § 2971; Civil Code 1910, § 3643; Code 1933, 


S.E. 56 (1917). Other cases stated that this 
section did apply to contracts of guaranty. 
See, for example, Dunlap v. Citi-/.ens & S. 
DelCalb Bank, 134 Ga. App. 893, 216 S.E.2d 
651 (1975); Gilbert v. Cobb Exch. Bank, 140 
Ga. App. 514, 231 S.E.2d 508 (1976); Ricks v. 
United States, 434 F. Supp. 1262 (S.D. Ga. 
1976). Then in 1981, Ga. L. 1981, p. 870, 
§ 1, amended O.C.G.A. § 10-7-1 to abolish 
the distinction between contracts of surety- 
ship and guaranty. See the Editor’s note to 
O.C.G.A. § 10-7-1. 


. §i 10-7-1 as it then read. See, for e.xample, 
T'Travelers Indem. Co. v. Sasser Sc Co., 138 Ga. 
App. 361, 226 S.E.2d 121 (1976); Brock 
Constr. Co. v. Houston Gen. Ins. Co., 144 Ga. 
App. 860, 243 S.E.2d 83, iiff’d, 241 Ga. 460, 
246 S.E.2d 316 (1978), overruling l,ittle 
Rock Furn. Co. v. Jones & Co., 13 Ga. App. 
502, 79 S.E. 375 (1913), and Fairmont 
Creamery Go. v. Collier, 21 Ga. App. 87, 94 


JUDICIAL DECISIONS 


.-'^1 ill -:--: 
fy'-.l’. 



Analysis 

Genluai. Consideration 

Novation 

Consent 

Ai’PLICATION 

Extension 

General Consideration 


Section strictly construed. — Georgia 
courts have given this section strict enforce- 
ment Oellerich v. First Fed. Sav. & loan 
Ass’n, 552 F.2d 1109 (5tli Cir. 1977). 

Liability of a surety cannot be extended 
beyond the actual terms of surety’s engage- 
ment and tvill be extinguished by -any act or 
omission which alters the terms of the con- 
tract, unle.ss it is done with tlie surety’s 
consent. Washington Loan & Banking Co. v. 
Hoilicl-ay, 26 Ga. App. 792, 107 S.E. 370, cert 
denied, 26 Ga. App. 801 (1921). See 
§ 10-7-3. 


m a,.. 

. p., 

'•'bf.i? 

If..'-:;; 
•t#’ 


V ^ 


Cited in Richardson v. Allen, 74 Ga. 719 
(1885); McMillan v. Benlield, 159 Ga. 457, 
126 S.E. 246 (1924); Payne v. Fou'rtli Nat’l 
Bank, 38 Ga. App. 41, 142 S.E. 310 (1928); 
Bank of Norman Park v. ColquitkCounty, 
172' Ga. 109, 157 S.E. 469 (1931); ^ith v. 
Georgia Battery Co., 46 Ga. App. 840, 169 
S.E. 381 (1933); Burgess v. Ohio N-at’I Life 
Ins. Co., 48 Ga. App. 260, 172 S.E. 676 
(1934); American Sun Co. v. Garber, 114 G-a. 
App. 532, 151 S.E.2d 887 (1966); Overcash v. 
First Nat’l Bank, 115 Ga. App. 499, 155 
S.E.2d 32 (1967); Palmes v. Soutliern Me- 
chanical Co., 117 Ga. App. 672, 161 S.E.2cl 
413 (1968); Overcash v. First Nat’l Bank, 1 17 


is i • 
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General Consideration (Cont’d) 

Ga. App. 818, 162 S.E.2d 210 (1968); Hint v. 
Hartford Eire Ins. Co., 122 Ga. App. 675, 178 
S.E.2d 342 (1970); Farmer v. Peoples Am. 
Bank, 132 Ga. App. 751, 209 S.E.2d 80 
(1974); Travelers Indem. Co. v. Sasser & Co., 
138 Ga. App. 361, 226 S.E.2d 121 (1976); 
Jackson v. College Park Supply Co., 140 Ga. 
App. 134, 230 S.E.2d 329 (1976); Gilbert v. 
Cobb Exch. Bank, 140 Ga. App. 514, 231 
S.E.2d 508 (1976); Ricks v. United States, 
434 F. Supp. 1262 (S.D. Ga. 1976); Browning 
V. National Bank, 143 Ga. App. 278, 238 
S.E.2d 275 (1977); Brock Constn Co. v. 
Plouston Gen. Ins. Co., 144 Ga. App. 860, 
243 S.E.2d 83, aff’d, 241 Ga. 460, 246 S.E.2d 
316 (1978); Walter E. Pleller & Co. v. Aema 
Bus. Credit, Inc., 158 Ga. App. 249, 280 
S.E.2d 144 (1981); Mdiite v. Phillips, 679 F.2d 
373 (5th Cir. 1982); Rice v. Georgia R.R. 
Bank & Trust Co., 183 Ga. App. 302, 358 
S.E.2d 882 (1987); Howell Mill/ Collier 
Assocs. V. Gonzales, 186 Ga. App. 909, 368 
S.E.2d 831 (1988); South Atlanta Assocs. v. 
Strelzik, 192 Ga. App. 574, 385 S.E.2d 439 
(1989); Regan v. United States Small Bus. 
Admin., 729 F. Supp. 1339 (S.D. Ga. 1990); 
First Union Nat’l Bank v. Boykin, 216 Ga. 
App. 732, 455 S.E.2d 406 (1995). 

Novation 

Novation discharges surety. — Contract of 
suretyship was one of strict law under former 
Code 1863, § 2127, and any change of the 
nature or terms of the contract, without the 
consent of the surety, discharges the surety. 
Camp V. Howell, 37 Ga. 312 (1867). 

A change in the nature or terms of the 
contract is a novation, and such a novation, 
ivitlvaut tire consent of the surety discharges 
the surety from liability. Smith v. Georgia 
Battery Go., 46 Ga. App. 840, 169 S.E. 381 
(1933) (change in terms of bond after surety 
signed) . 

Any change in tlie terms of the contract is 
considered a novation tmd dischai’ges the 
surety in the absence of the latter’s consent. 
The surety is also discharged by any act of 
the creditor which injures tire surety or 
increases tire surety’s risk. Brunswick Nurs- 
ing Sc Convalescent Gtr., Inc. v. Great Am. 
Ins. Co., 308 F. Supp. 297 (S.D. Ga. 1970). 

Any novation witlrout the consent of tlie 
surety, or increase in risk, discharges the 


surety. Dunlap v. Citizens Sc S. DelCalb Bank, 
134 Ga. App. 893, 216 S.E.2d 651 (1975). 

Tenant and landlord changed the terms of 
lease witiiout the consent of the guarantor 
on die lease, therefore tlie guarantor was 
discharged from its obligations; the amend- 
ments, which removed the landloi'd’s obliga- 
tion to provide additional access to the prop- 
erty and waived the landlord’s liability lor 
leasing portions of the property to compet- 
ing businesses, were materi^ changes to the 
lease. SuperValu, Inc. v. KR Douglasville, 
LEG, 272 Ga. App. 710, 613 S.E.2d 154 
(2005). 

In a suit to recover on a note, the trial 
court properly denied a creditor’s motion 
for summary judgment, and granted .sum- 
mai-y judgment to tlie guarantor of the note, 
releasing the guarantor from the guaranty 
the guarantor entered into with the credi- 
tor’s debtor, as tlie execution of an escrow 
agreement between the creditor and the 
debtor, which materially changed tlie debt- 
or’s obligations thereunder without tlie 
guarantor’s consent, amounted to a 
novation, releasing the guarantor from any 
obligation under the note. Thomas-Sears v. 
Morris, 278 Ga. App. 152, 628 S.E.2d 241 
(2006). 

Change must be material. — Any material 
alteration in the original contract, without 
tlie knowledge or consent ol the guarantor 
tliereof; will relieve the guarantor from the 
guaranty. FLC. Wliitmer Co. v. Sheffield, 51 
Ga. App. 623, 181 S.E. 119 (1935). 

A surety will not be dischai-ged from the 
contract unless the change or alteration in 
the contract is material. Brunswick Nursing 
& Convalescent Gtr., Inc. v. Great Am. Ins. 
Co., 308 F. Supp. 297 (S.D. Ga. 1970). 

Changes in lease agi eed on in advance by 
guarantor. — Increased holdover rent was 
reserved in a commercial lease, and since 
there was no change in the terms of tlie 
lease, tlie landlord’s act of allowing the 
corporation to remain as a tenant holding 
over was not a novation; in any event, the 
guaranty gave the landlord the authority to 
change tlie amount, time, or manner of 
payment of rent and to amend, modify, 
change or supplement the lease, and thus, 
the guarantor consented in advance to 
changes in the lease. Flood v. Peck, 269 Ga. 
App. 249, 603 S.E.2d 756 (2004). 

One who consents to a novation is not 
discharged as a surety. If notes are accepted 
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each and eve; 
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to whether th 
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novation, the 
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Co. V. Colony 
S.E.2d 801 (21 
Change whi 
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itizens 8c S. DeKalb Bank, 
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ran tor from tire guaranty 
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e execution of an escrow 
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seirt, amounted to a 
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the note. Thomas-Sears v. 
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s material. — Arry material 
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ot be discharged from the 
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by a creditor as security and are sigrred by 
the sur-ety, tire notes are not “witlrout the 
conserrt of the surety” as conterrrplated by 
this section. Mauldirr v. Lowe’s of Macon, 
Inc., 146 Ga. App. 539, 246 S.E.2d 726 
(1978). 

II a party makes a contract in such a 
rnanrrer as is authorized by law, the party has 
a light to object to being bound by arry 
other, and this elernerrtary gerreral rule has 
particular applicatiorr to rrraterial charrges in 
corrtractual obligatiorrs of sureties wherr 
tirade without their conserrt, arrd tireir liabil- 
ity is therelry extirrguislred. Hamby v. Crisp, 
48 Ga. App. 418, 172 S.E. 842 (1934). 

Individually liable guarantors not released 
by novation. — Norisettlirrg guarairtors of 
promissory rrotes rvho were irrdividually, not 
jointly, liable were not co.sureties urrder 
O.C.G.A. § 10-7-21; tlrus, they were rrot di.s- 
clrarged by plairrtiff ’s acceptance from otirer 
guararrtors of less tharr tire total sum owed 
under the rrotes. Any rrovatioir by virtue of 
tire settlenrent agreement would rrot operate 
to release the rrorrsettlirrg guararrtors from 
tlieir individual limited liabilities. Marret v. 
Scott, 212 Ga. App. 427, 441 S.E.2d 902 
(1994). 

No evidence of novation to discharge 
sirrety. — Giverr that the broad language of a 
guaranty obligated tire guararrtor to tire 
bairk, absolutely arrd unconditioirally guar- 
anteeirrg the paymerrt arrd perfornrarree of 
each arrd every debt tlrat the debtor would 
owe, arrd because no issue of fact existed as 
to wlretber the guararrtor was discharged by 
airy irrereased risk or arry purported 
novatiorr, tire gumantor remained obligated 
under the guaranty to the bank. Fielborr Dev. 
Co. V. Golorry Bank, 290 Ga. App. 847, 660 
S.E.2d 801 (2008). 

Change which benefits surety. — The rule 
enunciated in this section will not be altered 
by the fact tlrat the charrge irr the corrtract, 
wlriclr was rrrade without the knowledge or 
conserrt oi" the surety, nevertheless irrured to 
the berrefit of tire prirrcipal and tire surety. If 
the charrge is made witlrout the knowledge 
or corrserrt of the surety, the surety’s com- 
plete reply is non haec in foedera verri. Little 
Rock Firm. Go. v. Jones & Co., 13 Ga. Ajrp. 
502, 79 S.E. 375 (1913), overruled orr air- 
other poiirt. Brock Consti; Co. v. Houston 
Gen. Ins. Co., 144 Ga. App. 860, 243 S.E.2d 
83, aff’d, 241 Ga. 460, 246 S.E.2d 316 


(1978); Fairmont Creairrery Co. v. Collier, 21 
Ga. App. 87, 94 S.E. 56 (1917), overruled orr 
airother poiirt, Brock Goirstr. Go. v. Houston 
Gen. Iirs. Co., 144 Ga. App. 860, 243 S.E.2d 
83, aff’d, 241 Ga. 460, 246 S.E.2d 316 
(1978). 

Any change irr the terms of a corrtract by 
which a irew and irraterially differeirt con- 
tract is created corrstitutes a irovatiorr and, 
wherr rrrade witlrout tire corrserrt of tire 
surety, operates to discharge the latter; this is 
time eveir though such irewly created coir- 
tract is more favorable to the surety tlrair tire 
contract as originally executed. Paulk v. Wil- 
liams, 28 Ga. App. 183, 110 S.E. 6.32 (1922). 

A surety who has not coirseirted to a 
change irr a bond is entitled to claiirr a 
discharge, regardless of how the change 
affected the surety, arrd eveir if tire charrge 
irrured to tire surety’s benefit. Smitir v. Geor- 
gia Battery Go., 46 Ga. App. 840,' 169 S.E. 
381 (19,33). 

Change which does not injm’e sm-ety. — A 
surety is discharged from tire terras of tire 
corrtract, eveir tirough tire surety is not in- 
jured by the contract charrge. Brurrswick 
Nursing & Corrvalescent Ctr., Inc. v. Great 
Am. Ins. Co., 308 F. Supp. 297 (S.D. Ga. 
1970). 

If tirere is a charrge irr tire irature of the 
corrtract arrd it is made witlrout tire knowl- 
edge or corrserrt of tire surety, a release will 
result, regardless of iirjury. Alropa Corp. v. 
Snyder, 182 Ga. 305, 185 S.E. 352 (1936). 

Arry change, whether to the surety’s bene- 
fit or detriment, is a rrovatioir which dis- 
chru-ges tire surety. Upshaw v. First State 
Barrk, 244 Ga. 433, 260 S.E.2d 483 (1979). 

Release of parties to instrument seciu'ed 
discharges sm-ety. — By virtue of this section, 
wherr a surety or accommodatioir endorser- 
signs a note, the consideration of which is 
tlrat tire note shall be held by tire bank where 
it is negotiated as collateral security for 
airotirer note or draft due tire bank, and tire 
barrk, witlrout the kirowledge and corrserrt of 
the sur-ety, cli'dirges the contract by releasing 
the acceptor and endorser of that other note 
or draft, the security or accommodatioir 
eirdorser of the collatei-al irote is discharged. 
Stallings v. Bank of Airrericus, 59 Ga. 701 
(1877). 

Charrge in terms of payment to creditor- 
discharges surety. — A change by the obligee 
arrd principal in tire tei'ins of payments to 
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die contractor from that provided in the 
Iniilding contract operates to discharge die 
surety. Brunswick Nursing & Convalescent 
Ctr., Inc. V. Great Am. Ins. Co., .^08 F. Supp. 
297 (S.D. Ga. 1970). 

Claim for interest not novation. — Credi- 
tor’s claim for interest in an action against 
the debtor and personal guarantor on an 
open account agreement did not result in a 
novadon of the agreement. Charles S. Mar- 
dn Distrib. Co. v. Berhardt Furn. Co., 213 
Ga. App. 481, 44.'i S.E.2d 297 (1994). 

Increase in rate of interest. — The giving 
of a new note for a usurious increase in 
interest, and part payment thereof, in con- 
sideration of 12 months delay to sue, di.s- 
charges the .surety on the original note. 
Ciunp V. Howell, 37 Ga. 312 (1867). 

Under former Givil Code 1885, §§ 2968 
and 2971 , if, after a promissory note payable 
to a named payee or bearer has been signed 
by one as .surety, the principal, before it 
comes into the hands of one who thereafter 
receives it as bearer in the course of negoti- 
ation before due, so alters it as to increase 
the rate of interest agreed to be paid from 8 
to 12 percent, such note is by such alteration 
rendered void as to such surety; and this is 
true even though, at the time it comes into 
the hands of such bearer, one has no notice 
of the alteration by the principal. Hill v. 
O’Niell, 101 Ga. 832, 28 S.E. 996 (1897). 

Com-aker of the third series of renewal 
notes was discharged following subsequent 
renewals at an increased rate of interest 
since the provisions of the note did not cover 
subsequent modifications of dre interest rate 
and the comaker had not signed the subse- 
quent notes. Bank of Terrell v. Webb, 177 
Ga. App. 715, 341 S.E.2d 258 (1986). 

Change in payment terras, costs and ex- 
penses resitlted in novation. — New agree- 
ment was a novation under O.C.G.A. 
§ 10-7-21 as the agreement changed the 
jrayment terms of dre original contract by 
adding the requirement of late charges on 
unpaid balances, and costs and expenses of 
collection, including attorney lees; there- 
fore, the novation discharged the guarantor. 
Bldr. Marts of Am., Inc. v. Gilbert, 257 Ga. 
App. 763, 572 S.E.2d 88 (2002). 

There is no novation if there is no new 
consideration. Sens v. Decatur Fed. Sav. & 


Loan Ass’n, 159 Ga. App. 767, 285 S.E.2d 
226 (1981). 

Consent 

Implied consent malces change immate- 
rhd. — Any change or alteration made in an 
instrument after the instrument’s execution 
which is impliedly authorized by the signers 
thereof, and which merely expresses what 
would otherwise be supplied by intendment, 
is immaterial, and will not discharge one 
signing as surety. Watkins Medical Co. v. 
Harrison, 33 Ga. App. 585, 126 S.E. 909 
(192.5). 

Sm'ety may consent in advance to a course 
of conduct which would odrerwise result in 
the surety’s discharge. Dunlap v. Citizens & 
S. DeKtdb Bank, 134 Ga. App. 893, 216 
S.E.2d 651 (1975). 

A surety is not discharged by any act of the 
creditor or obligee to which the surety con- 
sents. Consent may be given in advance, as at 
the time the contract of suretyship is entered 
into. Union Commerce Leasing Corp. v. 
Beef ’N Burgundy, Inc., 155 Ga. App. 257, 
270 S.E.2d 696 (1980). 

A guarantor may consent in advance to 
conduct which would odrerwise result in 
statutory discharge. Regan v. United States 
Small Bus. Admin., 926 F.2d 1078 (11th Cir. 
1991). 

If the language of a guaranty specifically 
contemplated an increase in tire obligor’s 
debt and the creation of new obligations, 
and irrcluded waivers of any “legal or equi- 
table discharge” and of any defonse based 
upoir an increase in risk, the protections 
O.C.G.A. §§ 10-7-21 and 10-7-22 were 
waived. Urrderwood v. NadoirsBanc Real Es- 
tate Serv., Inc., 221 Ga. App. 351 , 471 S.E.2d 
291 (1996). 

By assetrdrrg in advairce to a rvaiver of all 
legal aird equitable deferrscs, the guarantor 
was foreclosed from asserting that the guar- 
antor was discharged urrder O.G.G.A. 
§ 10-7-21 or O.C.G.A. § 10-7-22. Ramirez v. 
Golden, 223 Ga. App. 610, 478 S.E.2d 430 
(1996). 

Alleged guarrurtor was not discharged 
from the obligations of a personal gxiarantee 
under O.G.G.A. §§ 10-7-21 and 10-7-22 be- 
cause, aldrough a subsequent agreement 
changed tire terms of the original guaranty 
by granting arr extensioir of time regarding 
the terms of purchase from a company and 
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acted as a novation, the alleged guarantor 
consented to tltose changes. Staten v. 
Beaulieu Group, LLC, 278 Ga. App. 179, 628 
S.E.2d 614 (2006). 

Disregard of condition of .smety’s consent 
makes section apply. — If a surety authorizes 
the substitution of the new bill on a condi- 
tion useless to himself and tlie condition is 
disregarded, the surety may claim the prin- 
ciple announced in tliis section. Central Ga. 
Bank v. Cleveland Nat’l Bank, 59 Ga. 667 
(1877). 

Unconsented inci'ease in risk is an inde- 
pendent groimd for discharge of a surety. 
Upshaw V. First State Bank, 244 Ga. 433, 260 
S.E.2d 483 (1979). 

Application 

Rules apply to negotiable instruments. — 
An agreement (novation) which would dis- 
charge the .surety or guarantor of a simple 
contract for the payment of money will also 
discharge one who is a guarantor or surety 
on a negotiable instrument. Sewell v. Akins, 
147 Ga. App. 4.54, 249 S.E.2d 274 (1978). 

Official bonds. — Where, after the execu- 
tion of the public printer’s performance 
bond, tlie legi.slature by resolution autho- 
rized the treasurer (now director of the 
Office of Treasury and Fiscal Services) to 
advance to the printer a sum in part pay- 
ment for the public printing of the session 
then pending, this was .such a novation of the 
contract as discharged the sureties under 
this section, if done without the surety’s 
consent. Walsh v. Colquitt, 64 Ga. 740 
(1880). 

Talcing of a promissory note for an ante- 
cedent liability does not constitute a pay- 
ment of the debt in tlie absence of an 
agreement to that effect, or evidence that 
such Wits the intention of tlie parties. Suiter 
v. Citizens Bank & Trust Co., 51 Ga. App. 
798, 181 S.E. 694 (1935). 

Mutual intention to treat former contract 
as no longer binding must be shown. — To 
do aivay with the stipulations in a conriact, 
the circumstances must show a mutual inten- 
tion of tlie parties to rieat tlie stipulations as 
no longer binding and must be such as, in 
law, to make practically a new agreement. 
Pitusburgh Plate Glass Co. v. Jarrett, 42 F. 
Supp. 723 (M.D. Ga. 1942), modified, 131 
F.2d 674 (5th Cir. 1942). 


Promissory note evidence of settlement of 
accounts. — Generally, die execution of a 
promissory note is prinia facie evidence of 
the full settlement of all accounts up to the 
date of the note. A compromise, or mutual 
accord and satisfaction, is binding on both 
parties. Collier v. Casey, 59 Ga. App. 627, 1 
S.E.2d 776 (1939). 

Under the facts, the taking of a demand 
promissory note for a pi'eexisting liability 
which was covered by the guaranty did not 
constitute a payment of the debt and thereby 
release the guarantor. Suiter v. Citizens Bank 
& Trust Co., 51 Ga. App. 798, 181 S.E. 694 
(1935). 

Accord and satisfaction is effected by each 
party relinquishmg claim. — Where each of 
two persons relinquishes a claim against the 
other, or each discontinues an action against 
the other, a mutual accord and satisfaction is 
effected, regardless of the respective 
amounts involved; and this bars any lurther 
recourse on the part of either as to such 
claims. Any rights of the parties must now be 
based upon the new agreement. Collier v. 
Gasey, 59 Ga. App. 627, 1 S.E.2d 776 (1939). 

New note for less than old is presumptive 
evidence of settlement. — A new note for a 
less sum than the old note, given in renewal 
thereof, is presumptive evidence that all 
differences between the parties wei'e ad- 
justed and settled when such new note was 
given. Collier v. Gasey, 59 Ga. App. 627, 1 
S.E.2d 776 (19.39). 

Other agreement must be clearly shown. 

— It must be upon cleai- and satisfactory 
evidence that botli parties agreed and in- 
tended that the settlement, made when the 
new note was given, was not final and that 
any defense which could have been made to 
the old note might still be made to the new 
one. Collier v. Casey, 59 Ga. A]3p. 627, 1 
S.E.2d 776 (19.39). 

New note given for old witlr different 
terms is novation. — When a note was given 
by principal and security during die Civil 
War which, at the close of the war, was scaled 
to a gold standard, a new note given by a 
principal alone for the amount tlius scaled, 
and accepted by the payee in the discharge 
of the first note, was a novation of the 
original contract under former Code 1868, 
§§ 2125, 2828. Hamilton v. Willingham, 45 
Ga. 500 (1872). 

Substituting absolute deed for mortgage. 

— An absolute deed conveying land as secu- 
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rky for a debt is a security of a higher nature 
tlian a mortgage for the same debt on tlie 
same premises, and when the mortgage is 
entered satisfied and surrendered up be- 
cause of the execution of such deed, the 
transaction operates as a novation and 
amounUs to a merger. Bostwick v. Felder, 73 
Ga. App. 118, .35 S.E.2d 783 (1945). 

Changing liie date from which a promis- 
sory note draws interest by erasing die words 
“from date” and substituting therefor the 
words “from maturity” is a material alter- 
ation creating a new contract and constitutes 
a novation. Paulk v. Williams, 28 Ga. App. 
183, 110 S.E. 632 (1922). 

Renetving note at same rate. — By wrtue 
of this section, the mere renewal of a note at 
the same rate of interest is not a novation. 
Partridge v. Williams’ Sons, 72 Ga. 807 
(1884). 

New note to ward and security deed con- 
veying same property conveyed to guardiim. 
— If a guardian holding a note secured by a 
deed received, for the benefit of two minor 
wards, payment from the debtor of a sirm 
equal to the shai'c of one of the wards, and 
settled -with such ward at majority, and there- 
after the debtor executed a new note and 
security deed to the otlrer ward at mtijority, 
the new note representing the ward’s share 
of the original indebtedness and the security 
deed conveying tlie same property as the 
original deed to the guardian, it was held 
that the new note and security deed did not 
amount to a novation. Kelley v. Spivey, 182 
Ga. 507, 185 S.E. 783 (1936). 

Failure to enter into contract not relied 
upon by smety. — The fact that no contract 
W£LS ultimately entered into between the 
grantor and grantee in the security deed 
executed contemporaneously with notes en- 
dorsed by a .surety does not constitute a 
fraud upon the siu'ety so as to relieve the 
surety ofliability on tire notes; nor does such 
fact constitute a novation of the notes so as 
to relieve the surety of the surety’s liability 
thei'con, for if it does not appear that the 
surety relied upon the existence of such 
contract as an inducement to sign as surety, 
there can be no fraud, nor can the failure to 
enter into the contract, which was cancella- 
ble at any time solely by the grantee in the 
security deed (the payee in the notes), con- 


stitute a novation of the notes. Southern 
Cotton Oil Co. V. Hammond, 92 Ga. App. 11, 
87 S.E.2d 426 (19.55). 

Siu-ety tviU not be released by fraudulent 
renewal note disaffirmed by creditor. — 
Wiile under former Civil Code 1910, 
§§ 3543 and 3544 a surety will be discharged 
by a novation changing die nature or terms 
of the surety’s contract without the surety’s 
consent, and dierefore the acceptance by a 
payee bank, witliout the agreement or con- 
sent of the .surety, of a new note in renewal 
or payment of the original note signed by 
the surety will discharge the surety from 
liability, such an acceptance by the payee 
hank, when induced by the actual fraud of 
the maker in presenting the renewal instru- 
ment with the signature of the .surety forged 
dtereon, and without knowledge or retison- 
able ground to suspect, on the part of the 
bank, that die signature was in fact a forgery, 
will not release die surety, if it appeared that 
upon discovery of the fraud of the maker the 
bank promptly disaffirmed die bank’s previ- 
ous acceptance of the renewal note by re- 
gaining possession of the original note and 
suing thereon. Biddy v. People’s Bank, 29 
Ga. App. 580, 116 S.E. 222 (1923). 

Substituting note for accoimt. — By virtue 
of this section, a guarantor is not released by 
reason of die mere fact that an account 
which die guarantor guaranteed has been 
reduced to a note, when it appears die 
account was for goods furnished “in 
pursuance of the contract of guaranty” and 
it appears diat the note represents the same 
amount and stands in lieu of die account 
Kalmon v. Scarboro, 11 Ga. App. 547, 75 S.E. 
846 (1912), later appeal, 13 Ga. App. 28, 78 
S.E. 686 (1913) (see O.C.G.A. § 10-7-21). 

The substitution of a promissory note for 
an original account indebtedness, ivith the 
inclusion in the note of an extended time for 
payment, a higher face amount reflecting 
accrued interest, and a provision authoriz- 
ing the recovery of attorney fees in the event 
of collection by an attorney, did not result in 
eidier a novation of the contract nor an 
increased risk and did not discharge the 
guarantors of the prior guaranty agreement 
from liability. Columbia Nitrogen Corp. v. 
Mason, 171 Ga. App. 685, 320 S.E.2d 838 
(1984). 

Contract simply giving creditor additional 
seemity. — Where a second contract simply 
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■'^ve the seller additional security for the 
:P,ayment of the debt, was not incon.sistent 
. JYith the first contract, and did not increase 
the risk of the surety, the second contract 
.’■was not a novation of tlie first witliin the 
•theaning of former Code 1933, § 103-202 
;,and did not release the surety under the 
.iprovisions of either § 103-202 or former 
•Cpde 1933, § 103-203. W.T. Raleigh Co. v. 
■Q.versti-eet, 71 Ga. App. 873, 32 S.E.2d 574 
■■:i:i944). 

■ -,i Failure of creditor to record lien. — 
riWhere the defendant had signed the note as 
;■ .surety, and this fact was known to the plain- 
stiffs when they accepted the note, the failure 
bf the plaintiffs to record the retention of 
, -title contract withiiT the time required by law 
did not discharge the surety. La Boon v. 
Wright & Locklin, 42 Ga. App. 275, 155 S.E. 
•770 (1930). 

■ Grantor whose debt is assumed is surety if 
. creditor assents to assmuption. — Where A, 

• ftte mortgagor, was originally bound as prin- 
'cipal to B, tire mortgagee, and G, the 
grantee, assumed the debt to B, as between A 
‘ind C, the latter assumed the position of 
principal debtor and the former was 
changed to a mere surety. The consideration 
for C’s assumption of tlie debt was tlie 
property conveyed by A to C. This change of 
position would not affect B, the mortgagee, 
if B did not assent to the change. Stapler v. 
Anderson, 177 Ga. 434, 170 S.E. 498, answer 
conformed to, 47 Ga. App. 379, 170 S.E. 501 
(1933). 

'.••-New obligation from grantee to creditor is 
recognition of suretyship. — Wlien a 
:grantee in a sales agreement, as part of the 
.consideration thereof, a.ssumes and agrees to 
pay an outstanding indebtedness against tlie 
property conveyed, the grantee takes upon 
die grantee the burden of the debt secured 
by the deed, and, as between himself and the 
grantor, the grantee becomes the principal 
and the latter merely a .surety for payment of 
die debt. While the holder of the security 
deed is not bound by such an agreement 
unless the holder consents to it, when, with 
knowledge of such an agreement, the holder 
.enters into an independent stipulation on 
die holder’s own account with the grantee 
whereby the holder obtains a new obligation 
lunning directly to the holder on the foot- 
ing that the grantee becomes the principal, 
dien, in the absence of special conditions. 


the holder is held to have recognized and 
become bound by the relation of principal 
and surety existing between the maker of the 
surety deed and the grantee. Zellnerv. Hall, 
210 Ga. 504, 80 S.E.2d 787 (1954), later 
appeal, 211 Ga. 572, 87 S.E.2d 395 (1955). 

Extension of mortgage without consent of 
grantor discharges grantor. — A purchased 
land subject to a mortgage which A assumed, 
and later sold the land to B under a like 
assmnption; B sold the land to C, who did 
not assume; thereafter the mortgagee, at the 
request of C, extended the maturity of the 
mortgage and of a portion of the debt, 
without the knoTvledge or consent of A. It 
was held that if the mortgagee had knowl- 
edge of the new relationships, the grant of 
the extension operated to release A from 
liability. Alropa Corp. v. Snyder, 182 Ga. 305, 
185 S.E. 352 (1936). 

Grant must consent to extension where 
suretyship was not created by mutual agree- 
ment of all parties. — In the absence of a 
mutual agreement of the grantor, the 
grantee, and the holder of tlie encumbrance 
to tliat effect, the relation of principal and 
surety did not exist between the grantee and 
grantor, and the latter was not discharged 
from liability by an agreement between tlie 
other parties to extend the time of payment. 
Alsobrookv. Taylor, 181 Ga. 10, 181 S.E. 182 
(1935). 

Reduction in interest rate does not release 
grantor who remains principal. — Cliange in 
tlie rate of interest called for by contract 
from eight to six percent at the time of the 
sale of the premises to grantees, when 
grantor remained bound to holder as prin- 
cipal debtor, would not operate to relieve 
the grantor from responsibility on the grant- 
or’s note and deed to secure debt. Zellnerv. 
Hall, 211 Ga. .572, 87 S.E.2d .395 (1955). 

Creditor’s agreement to allow delay in 
payment is not an additional consideration, 
as debtor’s promise to pay debt already due 
creates no additional obligation. Sens v. 
Decatur Fed. Sav. & Loan A.ss’n, 159 Ga. 
App. 767, 285 S.E.2d 226 (1981). 

Payment of late charges or reinstatement 
fees aiitliorized by original contract does not 
furnish new consideration. Sens v. Decatur 
Fed. Sav. & Loan Ass’n, 159 Ga. App. 767, 
285 S.E.2d 226 (1981). 

Promise to pay usury does not discharge 
sm-ety. — A mere promise to pay usury is 
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void, and the suret}' is not thereby dis- 
charged. Lewis, Leonard & Co. v. Brown, 89 
Ga. ni5, 14 S.E. 881 (1892). 

Parol contract does not release surety 
where statute of frauds applies. — Where a 
written contract which must, under the stat- 
ute of frauds, be in writing has been signed 
by a surety for one of the contracting parties, 
the .surety will not be released from liability 
by reiison of tlie making of a .subsequent 
parol contract between the principals which 
does not become binding by reason of com- 
plete performance or otherwise. Willis v. 
Fields, 132 Ga. 242, 63 S.E. 828 (1909). 

Parol evidence inadmissible to show 
novation under statute of frauds. — A con- 
tract which by law is required to be in writing 
cannot be changed by parol evidence so as to 
substitute therefor, by novation, a contract 
which is also required by law to be in writing. 
Eridence of a parol agreement is inadmissi- 
ble to establish tlie novation of a contract by 
law required to be in writing. Ver Nooy v. 
Pitner, 17 Ga. App. 229, 86 S.E. 456 (1915). 

When section should be charged. — 
Where Civil Code 1895, §§ 2968, 2971, and 
2972, defining a contract of suretyship and 
the rights of a surety, were pertinent to die 
issues involved, die statutes should have 
been given in a charge to the jury on timely 
written request, or even without request. 
Haigler V. Adams, 5 Ga. App. 637, 63 S.E. 715 
(1909). 

If the arrangement for die use of a 
pledged savings accoimt did not deviate 
from tile terms of the subject note as agreed 
to by plaintiffs, no issue concerning tlie 
discharge defenses remained for jury deter- 
mination, warranting summary judgment. 
Cohen v. Northside Bank & Trust Co., 207 
Ga. App. 536, 428 S.E.2d 354 (1993). 

Extension 

Extension of time for payment. — If after 
the maturity of a note die debtor pays to tlie 
creditor a sum of money representing ad- 
vance interest upon the principal at the rate 
of 8 percent per annum for a definite period 
of time, in consideration of a promise by the 
creditor to extend the time of payment of 
die principal, tliis agreement, although not 
in writing, constitutes a valid contract be- 
tween the parties, and, when made witliout 


tlie consent of the surety upon tlie note, 
operates to release and dischtu'ge the latter 
by virtue of this section. Lewis v. Citizens’ & 
S. Bank, 31 Ga. App. 597, 121 S.E. 524 
(1924), aff’d, 159 Ga. 551, 126 S.E. 392 
(1925). 

ff a valid and binding extension is granted 
to die principal debtor without the consent 
of the surety, die latter is dischai'ged. Alropa 
Corp. V. Snyder, 182 Ga. 305, 185 S.E. 352 
(1936). 

A creditor of a partnership who has notice 
of die dissolution and of die agreement by 
the continuing partner to assume the debts 
of the firm is bound to accord to the retiring 
partner all the rights of a .surety. Hence, if 
ivithout the latter’s knowledge or consent, 
die creditor, upon a sufficient consideration, 
extends die time of payment of the firm 
indebtedness, die retiring partner is re- 
leased from die indebtedness, and the cred- 
itor must diereafter look only to the firm 
assets and to die individual assets of die 
continuing partner. Grigg v. Empire State 
Chem. Co., 17 Ga. App. 385, 87 S.E. 149 
(1915). 

Where the creditor had, for a consider- 
ation, extended die time of payment of the 
note signed by die surety, and in addition 
thereto had calculated, and undertook to 
and did collect, usurious interest from the 
principal, and by reason of such payment 
did indulge die principal debtor and extend 
the jiayment of the note, all of which, ac- 
cording to the evidence, was without the 
knowledge or consent of die .surety, the 
surety was discharged by virtue of this sec- 
tion. Pickett V. Brooke, 24 Ga. App. 651, 101 
S.E. 814, cert, denied, 24 Ga. App. 817 
(1920). 

Period of extension must be frxed by 
agreement. — In order to dischai'ge a surety 
by an extension of time to the principal, not 
only must tliere be an agreement for the 
extension, but die proof must show that die 
indulgence was extended for a definite pe- 
riod fixed by the agreement. Bunn v. Com- 
mercial Bank, 98 Ga. 647, 26 S.E. 63 (1896); 
Ver Nooy v. Pitner, 17 Ga. App. 229, 86 S.E. 
456 (1915). 

If a signer of a note was in fact a surety 
only and the payee, under a valid agreement 
widi die principal and widiout die consent 
of die surety, extends the time of maturity as 
fixed by the obligation, a release of the 
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surety will result, but in order to dischiu'ge a 
surety by an extension of time granted to the 
principal, not only must diere be an agree- 
ment for the extension, but tlie indulgence 
must be for a definite period fixed by a valid 
agreement. Duckett v. Martin, 23 Ga. App. 
630, 99 S.E. 151 (1919); Benson v. Henning, 
50 Ga. App. 492, 178 S.E. 406 (1935); Guar- 
anty Mtg. Co. V. National Life Ins. Co., 55 Ga. 
App. 104, 189 S.E. 603 (1936), aff’d, 184 Ga. 
644, 192 S.E. 298 (19.37). 

Taldng demand note is not extension of 
time. — Taking of a demand note was not 
such an extension of time as would release a 
guarantor because a demand note is in- 
stantly due and the moment delivered can 


be sued upon. Suiter v. Citizens Bank & 
Trust Co., 51 Ga. App. 798, 181 S.E. 694 
(19.35). 

Creditor may rescind extension obtained 
by fraud. — Under former Code 1882, 
§§ 2153 and 2154, if the maker of a note 
induced the payee to extend tire time of 
payment, by fraudulent representations, 
upon die discovery of such fraud, the cred- 
itor can rescind the agreement, but if the 
creditor failed so to do and retained the 
benefits of die transaction, this will operate 
to discharge a surety or accommodation 
endorser. Burnlap v. Robertson, 75 Ga. 689 
(1885). 
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B creditor had, for a considei- 
ded the time of paynient of the 
by die .surety, and in addition 
. cidculated, and undertook to 
lect, usurious interest from the 
nd by reason of .such payment 
the principal debtor and extent 
it of the note, all of which, ac- 
die evidence, was without the 
or consent of the surety, the 
iischarged by virtue of this .sec- 
tv. Brooke, 24 Ga. App. 651, 101 
;ert. denied, 24 Ga. App. 817 

(f extension must be fixed by 
— In order to discharge a surety 
Lsion of time to die principal, not 
there be an agreement Ibr the 
but the proof must show that the 
; was extended for a definite pe- 
by the agreement. Bunn v. Com- 
nk, 98 Ga. 647, 26 S.E. 6.3 (1896): 
I. Pitner, 17 Ga. App. 229, 86 S.E. 
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Am. Jur. 2d. — 74 Am. Jur. 2d, Suretyship, 
§ 35. 

C.J.S. — 72 C.J.S., Principal and Surety, 
§ 95 et seq. 

ALR. — Consenting to continuance or 
extension of time in action as releasing 
surety, 7 ALR 376. 

Exteii,sion of time or other modification of 
original contract as releasing indemnitor of 
surety or guarantor, 43 ALR 1368. 

Liability of surety or guarantor for pait- 
nership in respect of transactions or defaults 
subsequent to change in personnel of the 
partnership, 45 ALR 1426. 

Discharge of accommodation maker or 
surety by extension of time or release of 
’collateral, under Negotiable Instruments 
Law, 48 ALR 715; 65 ALR 1425; 108 ALR 
1088; 2 ALR2d 260. 

Taking of demand note in renewal as 
releasing surety or endorser, 48 ALR 1222. 

■ Acceptance of interest in advance as con- 
sideration for, or evidence of, an exten.sion 
of time which will relesise a guarantor, surety, 
or endorser, 59 ALR 988. 

Liability of grantee assuming mortgage 
debt to pmtor, 76 ALR 1191; 97 ALR 1076. 

Liability of guarantor of or surety for bank 
deposit as affected by reorganization, 
aterger, or consolidation of bank, 78 ALR 
.381. 

Creditor’s knowledge of, or consent to, 
assumption by third person of debtor’s obli- 
gation as release of original debtor or extin- 
guishment of original debt essential to 
novation, 87 ALR 281. 


Guaranty of commercial credit of dealer 
as affected by latter’s change of location or 
field of operation, 89 ALR 651. 

Lessee as surety for rent after assignment; 
and effect of lessor’s dealings (other than 
consent to assignment or mere acceptance 
of rent from assignee) to release lessee, 99 
ALR 1238. 

Effect of silence of surety or endorser after 
knowledge or notice of facts relied upon as 
releasing him, 101 ALR 1310. 

Rule as to dischai'ge of surety by subse- 
quent modification of obligation without his 
consent as applicable to surety on bond for 
discharge of lien, 102 ALR 764. 

Failure of accommodation maker or en- 
dorser to disaffirm transaction, or his con- 
tinued recognition of note after learning of 
its use for purpose other tlran intended, as 
ratification of, or estoppel to assert, the 
diversion, 105 ALR 437. 

Construction and application of provision 
of guaranty or .surety contract against release 
or discharge of guarantor by extension of 
time or alteration of contract, 117 AIR 964. 

Remission or waiver of part of principal’s 
obligation as releasing .surety or guarantor, 
121 ALR 1014. 

Necessity of proof of original obligor’s 
consent to, or ratification of, third person’s 
assumption of obligation, in order to effect a 
novation, 124 ALR 1498. 

Payments or advancements to building 
contractor by obligee as affecting I'igliLs as 
between obligee and surety on contractor’s 
bond, 127 ALR 10. 
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Creditor’s reservation of rights against 
surety in releasing or extending time to 
principal debtor, 139 ALR 85. 

Surety’s liability as affected by the addi- 
tion, without surety’s luiowledge or consent, 
of the personal obligation of a tliird person, 
144 ALR 1266. 

Creditor’s acceptance of obligation of 
third person as constituting novation, 61 
AI,R2d 755. 

Guarantor of nonnegotiable obligation as 
released by creditor’s acceptance of debtor’s 


note or other paper payable at an extended 
date, 74 ALR2d 734. 

Liability of lessee’s guarantor or surety 
beyond the original period fixed by lease, 10 
ALR3d 582. 

Change in name, location, composition, 
or structure of obligor commercial enter- 
prise subsequent to execution of guaranty or 
surety agreement as affecting liability of 
guarantor or surety to the obligee, 69 ALR3d 
567. 


10-7-22. Discharge of surety by increase of risk. 

Any act of the ci'editor, eitlier before or after judgment against the 
principal, which injures the surety or increases his risk or exposes him to 
greater liability shall discharge him; a mere failure by the creditor to sue as 
soon as die law allows or neglect to prosecute widi vigor his legal remedies, 
unless for a consideration, shall not release die surety. (Orig. Code 1863, 
§ 2131; Code 1868, § 2126; Code 1873, § 2154; Code 1882, § 2154; CivU 
Code 1895, § 2972; Civil Code 1910, § 3544; Code 1933, § 103-203.) 


JUDICIAL DECISIONS 


Analysis 


General Consideration 
Acts Discharging Suiusty 

1. In General 

2. Loss OF Collateral 

3. Foriiearance to Sue and Dismissal of Suit 


General Consideration 

Editor’s notes. — In Houston Gen. Ins. 
Co. V. Brock Constr. Co.. 241 Ga. 460, 246 
S.E.2d 316 (1978), this section was held not 
to apply to compensated sureties. However, 
Ga. L. 1981, p. 870, § 1, amended § 10-7-1 
so as to abolish the distinction between 
contracts of suretyship and guaranty. Balboa 
Ins. Co. V. A.J. Kellos Constr. Co., 247 Ga. 
393, 276 S.E.2d 599 (1981). See the editor’s 
note under g 10-7-1. 

Section codifies general ride. — This sec- 
tion is a codification of the general rule. 
Timmons v. Butler, Stevens & Co., 138 Ga. 
69, 74 S.E. 784 (1912); Johnson v. Longley, 
142 Ga. 814, 83 S.E. 952 ‘(1914), later appeal, 
22 Ga. App. 96, 95 S.E. 315 (1918). 

Section is of judicial origin, being merely 
tlie adoption and incorporation into the 
Code by legislative approval of the principles 
previously asserted in Brown v. Executors of 


Riggins, 3 Ga. 405 (1847), and Jones v. 
Wliitehead, 4 Ga. 397 (1848). Cloud v. 
Scarborough, 3 Ga. App. 7, 59 S.E. 202 
(1907). 

Common law. — The rule stated in this 
section is a correct statement of the common 
law applicable to compensated sureties. 
Houston Gen. Ins. Co. v. Brock Constr. Co., 
241 Ga. 460, 246 S.E.2d 316 (1978); Balboa 
Ins. Co. V. A.J. Kellos Constr. Co.. 247 Ga. 
.393, 276 S.E.2d599 (1981). 

Wiile O.C.G.A. § 10-7-22 does not apply 
to compensated sureties, the rule stated 
therein is a correct statement of common 
law applicable to compensated sureties. West 
Cash & Carry Bldg. Materials of Savannah, 
Inc. V. Liberty Mtg. Corp., 160 Ga. App. 323, 
287 S.E.2d 320 (1981). 

Uniform Commercial Code provides for 
discharge of parties on instruments. — 
Former Code 1933, § 103-203 was super- 
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seded by former ( 
Former § 14-902 wa; 
Ga. L. 1962, p. 15i 
discharge of sureties 
instruments is curn 
Uniform Commerc 
Christian v. Atlanta A 
Union, 151 Ga. Apf. 
(1979). 

Law governing tli 
from liability on inst 
in pi'esent O.C.G.A. 
Place, Ltd. v. Green, 
S.E.2d 242, aff’d in 
other grounds, 246 ( 
(1980). 

Not applicable to 
guarantor. — O.G. 

1 1- 3-606 address liab 
creditor, not the liab 
debtor’s guarantor, a 
release of a gnaranto 
ity on a note. Fabian 
792, 449 S.E.2d 305 

Holder of collaten 
Where a debtor to : 
more than one piec 
personal or real, as ; 
entire debt, the am 
nitely fixed in the a 
the power of tlie ho 
whether tire holder 
or a transferee, to .* 
make it the liability o 
one, and to be paid i 
the original amount 
shall still retain vigor 
Loftis V. Clay, 164 ( 
(1927). 

Contract of guarai 
ments not confirmc 
contract guarantee! 
which says that “th 
limit the amount of c 
party, but my liabilii 
exceed ®2000.00 at a 
shipments are to be 
confirmed by me,” i 
tor will not be liable 
confirmed by the gi 
than $2000.00 at any 
vendor may extend c 
amounts guaranteed 
contract was not brol 
ping some goods to 
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JUDICIAL DECISIONS 


recover against a bond the insm-er ^ 

to a mortgage lender under the I 

Residential ■ Mortgage Act, I 

i. § 7-1-1000 et seq., because the i 

it gave rise to the judgment the | 
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jefore the bond was in effect, and | 
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nied. No. S12C0408, 2012 Ga. I 

!46 (Ga. 2012). 
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at contractual guaranty obliga- | 
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arged the guarantor from liabil- | 

er V. C. W. Matthews Contr. Co., i 

pp. 751, 746 S.E.2d 230 (2013). S 


rety’s liability. 


Anaixsis 

General Considera'iton 

Novation 

Application 

Genei’al Consideration 

Cited in Western Sur. Co. v. 
APAC-Southeast, Inc., 302 Ga. App. 654, 
691 S.E.2d 234 (2010); Hanna v. First 
Citizens Banli & Trust Co., Inc., 323 Ga. 
App. 321, 744 S.E.2d 894 (2013). 

Novation 

No evidence of novation to dis- 
charge surety. 

Trial court did not err in ruling that a 
promissory note modification was simply 
a modification of certain terms of the 
original note instead of a novation that 
substantially increased a guarantor’s per- 
sonal hability under the g;uar£mty and, 
therefore, discharged the guarantor be- 
cause there was no merit to the guaran- 
tor’s contention that, at the time the guar- 
antor executed the note modification, such 
modification contemporaneously in- 
creased the guarantor’s contractual obH- 
gations to the creditors; at the time the 
guarantor executed the note modification 
on behalf of the debtor, the guarantor was 
already personally obhgated to pay the 
creditors, pursuant to the guaranty, the 
origiual principal amoimt plus the ac- 
crued interest. Core LaVista, LLC v. 
Gumming, 308 Ga. App. 791, 709 S.E.2d 
336 (2011). 

Novation not found. — Guarantor 
argued that a bank’s settlements with two 
other guarantors constituted a novation 
under O.C.G.A. § 10-7-21; however, a no- 
vation requfred a new agreement, and 
there was no new contract between the 
bank and the borrower and no new con- 
tract between the bank and the borrower. 


Additionally, the guarantor consented to 
the settlements in advance in the guar- 
anty agi'eement. Wooden v. Synovus 
Bank, 323 Ga. App. 794, 748 S.E.2d 275 
(2013). 

Application 

Guarantor who admitted forging 
co-guarantor’s signature estopped 
from pleading discharge. — Husband/ 
guarantor was equitably estopped from 
arguing that a licensor’s discharge of his 
co-guarantor and wife discharged him 
pursuant to O.C.G.A. §§ 10-7-20 and 
10-7-21 because he signed an affidavit 
that he had forged his wife’s signature on 
the guaranty without her knowledge, and 
the affidavit resulted in the wife’s dis- 
missal from the licensor’s suit. Noons v. 
Holiday Hospitality Franchising, Inc., 307 
Ga. App. 351, 705 S.E.2d 166 (2010). 

Guarantor bound by contract. — As 
there was some evidence to support a 
determination that a guarantor did not 
intend that contractual guaranty obliga- 
tions were contingent upon another indi- 
vidual signing the guaranty as a co-surety, 
the failure of such signature was not a 
change in the contract terms or a release 
that dischm’ged the guarantor from liabil- 
ity. Fletcher v. C. W. Matthews Conti-. Co., 
322 Ga. App. 751, 746 S.E.2d 230 (2013). 

Instruction proper. — As there was 
evidence to support a chai-ge on waiver of 
a guarantor’s right to be discharged by an 
increase of risk or a novation, and it was 
not an improper statement of the law, 
there was no cause to grant the guaran- 
tor’s motion for a new triEil. Fletcher v. C. 
W. Matthews Contr. Co., 322 Ga. App. 751, 
746 S.E.2d 230 (2013). 


10-7-22. Discharge of surety by increase of risk. 


il ‘Exculpatory’ Clause, or Will 
ligence Suffice,” see 19 Ga. St. 
ib. 2014) 


Law reviews. — For ai-ticle, “Georgia Contractual “Exculpatory’ Clause, or Will 
Law Needs Clarification: Does it Take Gross Negligence Suffice,” see 19 Ga. St. 
Willful or Wanton Misconduct to Defeat a B.J. 10 (Feb. 2014) 


2015 Supp. 
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2015 Supp. 
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JUDICIAL DECISIONS 


Anautsis 

General CoNsroERAiioN 
Acts Discharging Surety 
1. In General 


General Consideration 

Risk of guarantor not increased. — 
Trial court did not err in granting a pay- 
ee’s motion for summary judgment. in the 
payee’s action against a maker and a 
guarantor to collect on a promissory note 
and to enforce a guaranty because the 
payee established that there was no issue 
of material fact as to the defense that its 
actions in promising to refinance the loan 
or to extend a fine of credit increased the 
guarantor’s risk under the guaranty; a 
lender’s failure to lend additional sums to 
a principal did not discharge a guar-antor 
from liabihty for the amount that was 
actually advimced by the lender. Ga. Invs. 
Int’l, Inc. V. Branch Banking & Trust Co., 
305 Ga. App. 673, 700 S.E.2d 662 (2010). 

Instruction proper. — As there was 
evidence to support a charge on waiver of 
a guarantor’s right to be discharged by an 
increase of risk or a novation, and it was 
not an improper statement of the law, 
there was no cause to gr-ant the guaran- 
tor’s motion for a new trial. Fletcher v. C. 
W. Matthews Contr. Co., 322 Ga. App. 751, 
746 S.E.2d 230 (2013). 

Waiver of defense clear. — Trial court 
properly held a guarantor liable on a 
promissor'y note because the construction 
of the guaranty was a matter of law for the 
court and the language employed by the 
parties in the guaranty was plain, unam- 
biguous, and capable of only one reason- 
able interpretation and the discharge of 
the surety by increase of risk under 
O.C.G.A. § 10-7-22 was a legal defense 
which the plain language of the guaranty 
waived. Hanna v. First Citizens Bank & 
Trust Co., Inc., 323 Ga. App. 321, 744 
S.E.2d 894 (2013). 

Cited in Jaycee Atlanta Dev., LLC v. 


Providence Bank, 330 Ga. App. 322, 765 
S.E.2d 536 (2014). 

Acts Discharging Surety 
1. In General 

Consent by guarantor in advance to 
changes. 

Trial court did not err in ruling that a 
promissory note modification was simply 
a modification of certain terms of the 
original note instead of a novation that 
substantially increased a guarantor’s per- 
sonal hability under the guaranty and, 
therefore, discharged the guarantor be- 
cause there was no merit to the guaran- 
tor’s contention that, at the time the guar- 
antor executed the note modification, such 
modification contemporaneously in- 
creased the guarantor’s contractual obli- 
gations to the creditors; given the unam- 
biguous language of the guaranty, no issue 
of fact existed as to whether the guarantor 
was discharged by any increased risk or a 
pmported novation because the guarantor 
volimtarily and explicitly agreed in ad- 
vance to the modification of the original 
note. Core LaVista, LLC v. Camming, 308 
Ga. App. 791, 709 S.E.2d 336 (2011). 

No evidence of increased risk 
meant no discharge of surety. 

Guarantor argued that a banlc’s settle- 
ments with two other guai’antors in- 
creased the guarantor’s risk, discharging 
the guarantor under O.C.G.A. § 10-7-22; 
however, the language of the guaranty 
unconditionally obligated the guarantor 
individually to pay the entire amount of 
the borrower’s indebtedness, and the lan- 
guage permitted the bank to enter into 
settlements with the others. Wooden v. 
Synovus Bank, 323 Ga. App. 794, 748 
S.E.2d 275 (2013). 
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10-7-24. Refusal to sue j 
charge. 

Law reviews. — For article, 
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10-7-30. Bad faith refusj 
tyship contract. 

Law reviews. — For article, 
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Notice to contractor defic: 
Trial court did not err in grantin 
eral contractor and its surety s' 
judgment in a suppHer’s action tc 
under a payment bond and a ] 
charge bond for monies a subco 
owed it for materials it suppli 
construction project because the 
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10-7-41. Action for mone 
surety or endors 

JU] 

Cited in Progressive Elec. S 
Task Force Construction, Inc., i 
'App. 608, 760 S.E.2d 621 (2014). 

10-7-56. Subrogation to r 

JUI 

Analysis 

General Consideration 
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§ 10-7-21 


•Ij Wtli: other funds from the borrower," released 
from lien of execution on indebted- 
$664.16, and from operation of security 
^j"“f'-given by surety to secure the .$1,500 in- 
I'rMfedness, and the surety thereafter died own- 
property, the cosurety was released from 
®ability as surety. Bulloch Mtg. Loan Co. v. 

63 Ga.App. 55, 10 S.E.2d 88. 
^ IJGipal and Surety 1 16 

puit on note containing joint and several 
of principal and sureties was dis- 
f®!ssable against deceased surety without preju- 
^i^fp'does not discharge other sureties. Barnett 
^g^Prris, 1929, 39 Ga.App. 206, 146 S.E. 345. 
Ijj^feipal and Surety 1 16 
lii^ypjuntary dismissal of action as to deceased 
does not ipso facto discharge cosurety 
lijfonr liability. Ellis v. Geer, 1927, 36 Ga.App. 

137 S.E. 290. Principal and Surety ■&=> 1 16 


i' Jv; |ubstitutlon of sureties 
...jjij^fdyision in contract that "This agreement 
|fls^|la>ns the entire contract and tliere is no 
sfe-WSprstanding that any person other than the 
■||TOdersigned shall execute this agreement," does 
prohibit substitution of new sureties for 
j||S^.s.ling ones, but merely precludes any of par- 
tSfe'or signatories to contract from claiming it 
.ijPiPG void for lack of any additional allegedly 
|;ffiqpired signatures. Code, §§ 103-201, 

&W?r202. Overcash v. First Nat. Bank of Atlan- 
|$K‘J967, 115 Ga.App. 499, 155 S.E.2d 32. 

It-fiRiiqipal and Surety '$=>116 
||rii«H®*'^don in contract resulting in substitution 
of three sureties made without intent to 
i^t?sfraud could still be enforced against i-emain- 
VM.. •■•sureties. Code, §§ 20-802, 103-201, 

■P?~?02. Overcash v. First Nat. Bank of Atlan- 
'■^Vd?67, 115 Ga.App. 499, 155 S.E.2d 32. 

’;yF,npipal and Surety ‘$=>116 

|.§ 10-7-21. Novation; discharge of surety 

.^j. Any change in the nature or terms of a contract is called a "novation”; such 
P.Wation, without the consent of tire surety, discharges him. 

iFfomerly Code 1863, § 2130; Code 1868, § 2125; Code 1873, § 2153; Code 1882, § 2153; Civil 
KiVpde 1895, § 2971; Civil Code 1910, § 3543; Code 1933, ■§ 103-202. 


8. Effect of the running of the statute of limi- 
tations 

The mere failui'e of payee of a note, who is 
holder tliereof, to institute suit to recover on 
note against one of sureties thereon, before ex- 
piration of period of limitation in which suit 
must be brought against such surety, does not 
amount to a release by payee of the obligation 
to him of a cosurety on note whose obligation is 
not barred by limitations, although payee's act 
in refraining from instituting suit was not pro- 
cured by or consented or agreed to by latter 
surety. Code 1933, § 103-203. Scott v. Gauld- 
ing, 1939, 187 Ga. 751, 2 S.E.2d 69, 122 A.L.R. 
200, answer to certified question conformed to 
60 Ga.App. 306, 3 S.E.2d 766. Principal and 
Surety*^ 116 

A surety cannot accept indulgence of creditor, 
make no attempt to fulfill his obligation by 
paying debt when it falls due and is not paid by 
his principal, and then, after the statute of limi- 
tations has barred any action by creditor 
against his cosurety, obtain a discharge from his 
obligations. Scott v. Gaulding, 1939, 187 Ga. 
751, 2 S.E.2d 69, 122 A.L.R. 200, answer to 
certified question conformed to 60 Ga.App. 306, 
3 S.E.2d 766. Principal and Surety '$= 116 

Even if an agreement to release a siuety on 
an administrator’s bond was not enforceable for 
want of authority in the attorney to make it, or 
of the temporaiy administrator and heirs on 
whose behalf it was made, yet the transaction, 
including tlie dismissal as to such surety of a 
suit brought, for a consideration paid by him, 
and not bring any further action against him, 
constituted- such conduct as released the other 
surety on the bond, especially where the first 
administrator had removed from the state, and 
further action against him was barred by limita- 
tions. Wilkinson v. Conley, 1909, 133 Ga. 518, 
66 S.E. 372. Principal and Surety <$=>116 


Library References 

Numbers 

Jjj.SIpvation ‘$=1. 

.-Principal and Surety ‘$=>99. 
i-j-iWestlaw Key Number Searches; 278kl; 
sJF-. 309k99. 

,ALR Library 

in name, location, composition, or 
siji.ib. ^^'ucture of obligor commercial enterprise 


surety agreement as affecting li'dbility of 
guarantor or surety to the obligee, 69 
A.L.R.3d 567. 

Creditor's acceptance of obligation of third 
person as constituting novation, 61 
A.L.R.2d 755. 


‘ ^’■‘bsequenl to execution of guaranty or 


Encyclopedias 

74 Am. Jur. 2d, Suretyship §§ 21, 41-47. 
C.LS. Novation §§ 2 to 4, 9 to 10, 14 to 16. 
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Forms 

17 Am. .Tur. 
§ 244:105. 


Legal Forms 2d, Suretyship 



ship and Guaranly § 8:1. 

3 Brown’s Ga. Forms 2nd Ed 
§ 10-7-21. 


Notes of Decisions 


In general 1 

Alteration of instrument 3 
Change in obligation or duty of principal 7 
Change in parties to obligation secured 8 
Change in provisions of contracts 4 
Change in quantity or price 6 
Change in terms of payment 5 
Conditions precedent 21 
Discharge of endorsers 18 
Discharge of makers 19 
Extension after maturity of obligation 17 
Extension of time for payment or otlier perfor- 
mance 10 
Jury instructions 23 
Law governing 2 
Negotiable instruments 1 1 
Notice to creditor of relation of parties 13 
Performance of contract 12 
Release of cosureties 16 
Release or loss of other securities 15 
Substitution of new obligation between same 
parties 9 

Sufficiency of pleadings 22 
Validity of agreements 14 
Waiver or estoppel of guarantor 20 


did not discharge sureties from liability ther'e'un,''',?;i 
der. Code, § 103-202. W. T. Rawleigh-lCofiv'i aSs 
O verstreet, 1944, 71 Ga.App. 873, 32 ' 
574. Novation 1 

Where lender canceled note and loan-'deeif'tj 
after principal and interest amounted to ’alrnospl'^l 
twice original indebtedness, and acce'pied'.'in?il| 
lieu thereof a series of unsecured, noriiiiteiest&'^K 
bearing notes for amount of principal indebte(l-’’'73 
ness, time being made the essence of new cof'lS 
tract, new contract was a "novation" 'withijj’?® 
statutory definition, which the Court of App4’h‘¥;|; 
would not disturb. Code 1933, § 

Collier V. Casey, 1939, 59 Ga.App. 627, h'S;E-'2(ii® 
776. Novation ©=1 

Where guardian holding security deed‘.%te’-tH 
for benefit of two minor wards received! 'm-f'-llsfa 


Bank’s failure to procure credi 
in connection with loj 
s son s pledge of certific 
I p'''’,V'''arid personal guaranty was not ; 

lerms of notes as would have 
^ sisy- cliarging son as surety; bank’s I 


..piost, violation of its obligation: 
|t-’‘eo'de, §§ 103-203, 109A-3-601, 
tfl'pPeKalb County Bank v. Haldi, 
i'App- 257, 246 S.E.2d 116. Princ 
101 ( 1 ) 

jy|',/V;iyhere prime contractors and 
llVfteaohed agreement beyond ten 
;sljpulated in performance bond. 




i 


on surety. Code, §§ 1 03- 
v. Southern Mechanical ( 
3' ' GaApp. 672, 161 S.E.2d 413. 
‘"surety 100(1) 

.departure from terms of con 
’■fnv'fract must be such as to prejudice 
'if -rbefore it may be discharged. P. 
'0,-''6oro Corp. v. U.S. Cas. Co., 1960 
01 '-'340, 114 S.E.2d 49. Principal a 
100 ( 1 ) 

n/', 1*7 Adding to salesman’s bond cove: 
disc, without surety's knowledge, i 


ment of sum equal to share of one wafd' aifl bond, condition absolvi 

settled witli such ward at his maiorit<'. fr'nKlw”?SS»^4LinbiiEee from responsibility for los; 


1. In general 

Rule that a suret>'’s liability will not be ex- 
tended by implication or interpretation and that 
any novation without consent of surety, or in- 
crease in risk, discharges the surety applies to a 
guarantor. Code, §§103-202, 103-203. Dun- 
lap V. Citizens and Southern DeKalb Bank, 
1975, 134 GaApp. 893, 216 S.E.2d 651. Guar- 
anty ©= 36(1) 

A "novation” imder the rules of the civil law 
is a mode of extinguishing one obligation for 
another. Code, § 103-202. Bostw'ick v. Feld- 
er, 1945, 73 Ga.App. 118, 35 S.E.2d 783. No- 
vation ©=» 1 

Conveyance of personalty by judgment debtor 
to holder of judgment lien as security for subse- 
quent independent loan did not constitute a 
"novation" extinguishing a judgment lien as to 
personalty thus conveyed as security and subse- 
quently levied upon under the judgment. Code, 
§ 103-202. Bostwick v. Felder, 1945, 73 Ga. 
App. 1 18, 35 S.E.2d 783. Novation ©=> 1 

A contact of two persons as sureties to pay 
for goods sold to principal and all indebtedness 
of principal to seller under prior contract was 
not a' "novation" of prior contract, and hence 


majority, 

tion” of remainder of debt resulting in;ioss,of"^| 
priority of original security deed held n’otjefecttT'ri 
ed by grantor’s execution of new note a'nd'secu/td 
rity 'deed conveying same property 't6T:’‘pthep|| 
ward at her majority (Code 1933, §§'.2(ii'n5-’$f 
103-202). Kelley V. Spivey, 1936, 1 8-2iGa -'SO?'’ 
185S.E. 783. Novation ®=>1 -..'tVti.W 

A surety cannot, at law or in equity, bfe bparid ? '] 
liirther than by the very terms of .his,'.conhacV'*-F 
and, if the principal and the obligee 
tenns of it without his consent, thetVureiy'fe',;l 
discharged. Bethune v. Dozier, 1851', 

235. Principal and Surety ®=> 99 . . :.'’i 

2. Law governing 

Georgia state rules of decision shouidcfijd';^ 
been adopted as federal law governingsfi^^iJ 
between Small Business AdministratiomfSBi)^ 
and Georgia guarantors of SBA lpans,;.Ss-;tliere''-l 
was no necessity for national rule oii' habliitv of 4® 
SBA guarantors. O.C.G.A. 

10-7-22, 11-9-504(3). Regan v. ' U.Sf. '&pf 
Business Admin., 1991, 926 F.2d 107.8;7reHeaf/-'^ 
ing denied. Fedei'al Courts ©=’ 413- ' ' • - 

3. Alteration of instrument 




Under Civ. Code 1910, § 3543, anycHangeJiri. 
the terms of a contract by which: i' lievvfaiM'/' 
materially different contract is createcl’is-’a"'nj;;-/ 
vation," and, when made without a sureKh' 
consent, discharges him, though thefhdwj'cS^ni 
tract is more favorable to him thaiirthe'orii^h'i:* 
contract. Paulk v. Williams, I922)i '28'Ga AnVi''*' 
183, 110 S.E. 632; Taylor v. Johnson; ,1 855 ^ 
Ga, 521. •: ; 
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'.'obligee from responsibility for los; 
(tffj''dis6 consigned, and requiring re 
of funds, inventories, and 
fV'made from consigned stock be foi 
'/'■i/’diseharge surety. Civ. Code 15 

V. Georgia Battery Co., 193; 

169 S.E. 381. Principal ai 
^;iiS|pi(2) 

an action on a note, where 
inference that the 
5;-4iiaot had been altered after its 
’jf'’'changing the date from which it 1 
' ft and that defendants were sureties 
,‘X;',not'-consent to such change, it i 
;?jv5difeot a verdict for plaintiff. Pauli 
'S'1922,-28 Ga.App. 183, 110 S.E. 63 
I'ij and.Surety ®= 1 01 (6) 
ll'jySA-sUbstitution of another contrac 
fi'jng- contract whose performance i 
)7?b6nd' discharges the surety. Haigl 
ijh'iNO?,: S' Ga.App. 637, 63 S.E. 71 
Surety ©= 100(1) 

''-;i'4A;hiaterial change in a building c 
••(jut 'the consent of the surety releas: 
.ajlglcrJ-Yr Adams, 1909, 5 Ga.App. ( 
';|{57I5;'. Principal and Surety ©= 100(: 
'IXr^Vhere, under a building contra 
S^jsdns agreed to erect a house, and 
ly'foriditioned for the compliance w 
i^Mitfeetif-and one of them began th 
lyiliefeafter abandoned it, when the 
‘I'^lhcidpnsent of the owner, and at thi 
|f/(|)’ej_sufety, undertook to complete I 
®b''ul5'ftiiled so to do, the surety’s r 
Iviihfcreased by any act of the owner 
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r. Pleading & Practice Forms, 
lip, Form 62. *' , | 

orms. Legal and Business, Suri-tllt'v^tl 
Guai-anty§ 8:1. ' d'/'al 

1 Ga. Forms 2nd Ed. (I999'Re?M| 


11 . 


lai'ge sureties from liabilily 
§ 103-202. W. T. Rawleigh,eoi,y,::|| 
1944, 71 Ga.App. 873, 32 

ider canceled note and loan,aeed^|^ 
al and interest amounted to alinostt. 
al indebtedness, and acceplq^.i''”!' 
a series of unsecured, noninler^j;. 
s for amount of pidncipal indebtedjij, 
eing made the essence of new 
mntract was a "novation” within 1,5||4 
inition, which the Court of Appeals, ||| 
disturb. Code 1933, § 103yp2j-.,r^'| 
sey, 1939, 59 Ga.App. 627, 1 S.EiM^i 
on ©= 1 ’ 

ardian holding security deed ■npla.,j'jg 
)f two minor wards r6C®’Ved> pay"'* 

1 equal to share of one ward .and j.., 
such ward at his majority, "nbvpt'5j| 
lainder of debt resulting in los5:;ni,''';,‘|' 
•iginal security deed held not effect;.:;'^ 
r’s execution of new note and seoU;..;i^ 
onvej'ing same property to ' piltec- 
• majority (Code 1933, §§ 20-115,- 
felley V. Spivey, 1936, 182 Ga.’5p7!;.'-rS 
. Novation ®=>1 

mnot, at law or in equity, be boiidd->^ 
by the very terms of his contrad;.'''^ 
rincipal and the obligee change; (ba..ii^ 
without his consent, the surety-h-l'^, 
Bethune v. Dozier, 1851, 19.0a;::;*^l 
tal and Surety ®=> 99 liil;®;? 

erning 

tate mles of decision should’ haVCj , 
d as federal law governing rights i 
lall Business Administration (SBA)t.. 
guarantors of SBA loans, as Ihara" 
ssity for national rule on liability.'.nG. 
antors. O.C.G.A. §§ 10-7-21.7 
-9-504(3). Regan v. U.S. Small.’; 
min., 1991, 926 F.2d 1078, reheat:;; 
Federal Courts 413 ■ 

in of insti'unient ■■■:■. j 

.Code 1910, § 3543, any change ini' 
f a contract by which a new and.,-, 
ifferent contract is created is a,ino-,jv, 

1, when made without a surety,® 


charges him, though the new con- 
3 favorable to him than tlie originat- 
aiJk V. Williams, 1922, 28 Ga.App,'- 
i. 632; Taylor V. Johnson, 1855,,;17, 




, ^Bank’s failm-e to procure credit life insurance 
' ^*^9tiested in connection with loans secured by 
K)5'f7:. Pfrower’s son’s pledge of certificates of deposit 
personal guai-anty was not such alteration 
°f notes as would have effect of dis- 
,||!;;t;'?bhrging son as surety; bank’s failure was, at 
Jy.'c'hipst, violation of its obligations under notes. 

§§ 103-203, 109A-3-601, 109A-10-103. 
MtPpKalb County Bank v. Haldi, 1978, 146 Ga. 
5S#!’i.iAj?P- 257, 246 S.E.2d 116. Piincipal and Sure- 
101 ( 1 ) 

‘ '"'Ji'.’l^here prime contractors and subcontractor 
agreement beyond terms pre-viously 
y?.', stipulated in performance bond, tliis was not 
;:i;if,Biriding on surety. Code, §§ 103-202, 103-203. 
r. 'S’S'Pes V. Southern Mechanical Co., 1968, 117 
‘At4-®?'.APP- 672, 161 S.E.2d 413. Principal and 

f:-. Surety .&=> 100(1) 

departure from terms of construction con- 
;b®Pt must be such as to prejudice a paid surety 
t’jifepfore it may be discharged. Peachtree Rox- 
./t.y. boro Corp. v. U.S. Cas. Co., 1960, 101 Ga.App. 

,340, 114 S.E.2d 49. Principal and Surety 

|;|,'J100(1) , 

'Adding to salesman's 'bond covering merchan- 
v'/ ■ witliout surety's Icnowledge, and after sure- 
,r".f,._}K?igned bond, condition absolving employer- 
|;X-.''.°?!|gue from responsibility for loss of merchan- 
|,; ;;.':dise’ consigned, and requiring repoits, weekly 
°f funds, inventories, and that all sales 
'it.' ffotn consigned stock be for cash, would 
[fF’'--.:.®'fcharge surety. Civ.Code 1910, § 3543. 
iL;,;9?Pith v. Georgia Battery Co., 1933, 46 Ga.App. 
b5;’|A0, 169 S.E. 381. Principal and Surety ®=> 
l.'vlOKJ) 

action on a note, where the evidence 
®Miborized the inference that the original con- 
^^ly.'tract had been altered after its execution by 
";i ■; ™4Pging the date from which it bore interest, 
fg;V,>.,APu 'that defendants were sureties only, and did 
such change, it was error to 
Ml ■i-direct a verdict for plaintiff. Paulk v. Williams, 
|d-':'l922, 28 Ga.App. 183, 110 S.E. 632. Pr'incipal 
>f.;y,‘and -Surety 101(6) 

substitution of anotlier contract for a build- 
ivicjldg contract whose performance is secured by 
■?;9'^ti discharges the surety. Haigler v. Adams, 

5 Ga.App. 637, 63 S.E. 715. Principal 
■.snd Surety ©=> 100(1) 

vF'VyA material change in a building contract with- 
consent of the surety releases him. Hai- 
|7,'vf.®r V. Adams, 1909, 5 Ga.App. 637, 63 S.E. 

’ * 'v715. Principal and Smoty ®=> 100(1) 

S’. -' . Wltere, under a building conti'act, two per- 
agreed to erect a house, and gave a bond 
.‘conditioned for the compliance with the con- 
^nti one of them began the work and 
0 jiCteafter abandoned it, when the other, with 
of the owner, and at tire instance of 
|-‘J*7jne. surety, undertook to complete the building, 
Kj foiled so to do, the surety’s risk was not 
increased by any act of the owner. Adams v. 


§ 10-7-21 

Note 4 

Haigler, 1905, 123 Ga. 659, 51 S.E. 638. Prin- 
cip^ and Surety '$=» 100(1) 

In an action on a note it appeared that after 
the instrument, including a note and a convey- 
ance of realty to secure the same, had been 
signed by defendant as surety and the principal, 
the latter procured, without the consent of the 
surety, the signatures of two persons as attest- 
ing witnesses to the signature of the principal. 
Held, that affixing such names was not a mate- 
rial alteration, releasing the surety, unless pro- 
cured by the payee to defraud the surety. 
Heard v. Tappan & Merritt, 1904, 121 Ga. 437, 
49 S.E. 292. Principal and Surety ©=» 101(2) 

4. Change in provisions of contracts 
Any change in terms of contract is novation 
that will discharge surety who has not consent- 
ed to change. O.C.G.A. § 10-7-21. Rice v. 
Georgia R.R. Bank & Trust Co., 1987, 183 Ga. 
App. 302, 358 S.E.2d 882; Brunswick Nursing 
& Convalescent Center, Inc. v. Great Am. Ins. 
Co., 1970, 308 F.Supp. 297; American Sur. Co. 
of New York V. Garber, 1966, 114 Ga.App. 532, 
151 S.E.2d 887; Fairmont Creamery Co. v. 
Collier, 1917, 21 Ga.App. 87, 94 S.E. 56. 

Surety is discharged by conti’act change, even 
though surety was not injured by contract 
change. Code Ga. §§ 103-202, 103-203. 
Brunswick Nursing & Convalescent Center, Inc. 
V. Great Am. Ins. Co., 1970, 308 F.Supp. 297. 
Principal and Surety 99 
That sureties procured principal to sign an 
account stated was not a material alteration of 
contract of suretyship that released sureties. J. 
R. Watkins Co. v. Brewer, 1945, 36 S.E.2d 442, 
73 Ga.App. 331. Principal and Surety ©=> 99 
Where the written contract, of a character 
required to be in writing, was signed by a surety 
for contracting party he was not released by 
parol agreement by the principal, and it did not 
become binding by complete performance or 
otherwise. Willis v. Fields, 1909, 132 Ga. 242, 
63 S.E. 828. Principal and Surety <S=> 99 
A memorandum at the bottom of a promisso- 
ry note by the maker, agreeing to pay tlie note 
in gold, will release the surety, unless the surety 
signed the note with the knowledge and under- 
standing that the debt was to be paid in specie. 
Hansdn v. Crawley, 1870, 41 Ga. 303. Princi- 
pal and Surety ®= 99 

If a creditor, by an agreement with his princi- 
pal debtor, for a valuable consideration, without 
the knowledge or consent of the surety, materi- 
ally changes the terms of the contract of indebt- 
edness, he thereby releases the surety. Wor- 
than V. Brewster, 1860, 30 Ga. 112. Principal 
and Surety <£=> 99 

If a plaintiff in a li. fa. take a new note for his 
judgment debt, with security, undertaking to 
deliver the original execution to the securities 
for their indemnity, and fail to do it, and who. 


407 




AMICUS EXHIBIT 2 - PAGE 18 
No. l:15-cv-2594-MH 


Case l:15-cv-02594-RWS 
§ 10-7-21 

Note 4 

in consequence thereof, lose the money, they 
are entitled to their discharge. .Tone.s v. Keer & 
Hope, 1860, 30 Ga. 93. Principal and Surely' 
®=>99 

5. Change in terms of jjaynient 

Change by obligee and principal in terms of 
payments to contractor fronr that provided in 
building contract operates to discharge surety, 
but change or alteration in contract must be 
material. Code Ga. §§ 103-202, 103-203. 
Brunswick Nui'smg & Convalescent Center, Inc. 
V. Great Am. Ins. Co., 1970, 308 F.Supp. 297. 
Principal and Surety 100(2) s 

Diversion of over .$68,000 of construction 
funds into pocket of third parties was a material 
change in payment schedrde provisions of con- 
struction contract which might discharge surety 
on payment and performance bond. Code Ga. 
§§ 103-202, 103-203. Brunswick Nursing & 
Convalescent Center, Inc. v. Great Am. Ins. Co., 
1970, 308 F.Supp. 297. Principal and Surely 
100 ( 2 ) 

Defendants sued on agreement to guarantee 
faithful performance of contract whereby prin- 
cipal was to purchase medicines from plaintiff 
on credit for resale held discharged from liabili- 
ty, regardless of whether defendants were sure- 
ties or guarantors, where plaintiff agreed, with- 
out defendants’ consent, to allow principal to 
sell medicines sold principal on defendants' 
credit under partial and conditional guaranty to 
customers by principal and to allow principal to 
put out medicines on approval, since such alter- 
ation of original contract constituted a "nova- 
tion”. Code 1933, § 103-202. H. C. Whitmer 
Co. V. Sheffield, 1935, 51 Ga.App. 623, 181 S.E. 
1 19. Guaranty 53(1) 

A supplemental contract, providing for sub- 
mission to arbitration of any disputed question 
as to what constituted extras, did not diseharge 
the surety on the contractor’s bond, though the 
original contract provided that payments for 
extras should be made monthly. Massachusetts 
Bonding & Ins. Co. v. Realty Trust Co., 1914, 83 
S.E. 210, 142 Ga. 499, error dismissed 36 S.Ct. 
451, 241 U.S. 687, 60 L.Ed. 1237. Principal 
and Surety 100(6) 

That a building contract provided for changes 
in the structure to be erected did not authorize 
a change as to tlie method and amount of the 
payments without consent of the sureties on the 
contractor’s bond. Blackburn v. Morel, 1913, 
13 Ga.App. 516, 79 S.E. 492. Principal and 
Surely 100(4) 


Document 38-2 Filed 06/27/16 




COMMERCE & TRADE'S.I ISstjEETYSHIP 


3- Of 27 


i-i I" 


10-7-22. Underwood 
ate Service, Inc., 191 
471 S.E.2d 291. Guar; 


$2,000. Paulk V. Williams, 1922, 28 Ga.App;/HS| pi-’SSy 0-7-21, 10- 
183, 110 S.E. 632. Principal and Surety fewBaiio Real Esta 

101(4) 351, 471 

A guarantor of an account lor goods pufiftslil feit-.iilbre inclusion in promissoiy' no 
chased is not as matter of law released ffoml'tSl Ij^lanlount owed under guaranty at 
liability by the mere fact that the accounuhaivi)^? fetefinination of provision authorizing 
been reduced to a note for the same amounififi^ ^^aitorney fees in event of collection 
and standing in lieu thereof. Kalmon v. So'artfe^ |s?tli'cl5not result in any increase in risk 
boro, 1912, 1 1 Ga.App. 547, 75 S.E. 846. • Guar^'^'^S to discharge them. O.C.G.A. 

anty©=53(3) i^idolumbia Nitrogen Corp. v. Mason 

Where it does not appear from the petitibn%s ilfitekApp. 685, 320 S.E.2d 838. Pr 
that the risk of guarantors of an accounf'dy^hM |^>iSurpty 97 

increased on reduction of the debt to a- hoie.'yAjJ virtue of "continuing guaranty 

though the note contained a stipulation fpp,-atS^;^| gt'sin'agreement for lease of cash regis 
tornev’s fees and for interest at 8 oer 'Sifsil ivS&^^-ljodease agreement were not discha: 

feebtiht of substitution of cash regist 
^KsSnl'ing signed by officer of lessor, 

attorney's fees, nor for interest at the SAby another provision in lease agi-e 

rate, the guarantors are liable. Kalmon 'v,'^bar"'’'^ii| te'vijing ' that this instrun 
boro, 1912, 11 Ga.App. 547, 75 S.E. 846.-Guaji^'P mk'ppiract between parties 
anty®=53(3) 


torney's fees and for interest at 8 per 
instead of 7 per cent., which the account tvbiildl'A^l 
have drawn, where the petition does not'as^ 


7. Change in obligation or duty of principal 
Surety can be discharged from its obli'gitibg'-.f|| 
under bond if its risk is increased by anyrd’ef 
insured. Armstrong Transfer & StorageviEb,,!^ 
Inc. V. Mann Const., Inc., 1995, 217 GaApp ^^3 
538, 458 S.E.2d 481, reconsideration .dKied-Sfe 
Oellerich v. First Federal Sav. and Loaa':Ss'^'4S 
of Augusta, 1977, 552 F.2d 1109; Bruhsjnck'fll^j 
Nursing & Convalescent Center, Inc. v •.Gie’df'tel®’ 
Am. Ins. Co., 1970, 308 F.Supp. 297;- Sens-'V,?^ 
Decatur Federal Sav. & Loan Ass'n, 198'1,T*55'J-7B 
Ga.App. 767, 285 S.E.2d 226; Parker v,.-Fidelik?:«’ 
Bank, 1979, 151 Ga.App. 733, 261 S.E.2d;t46'5i’''r?| 
Palmes v. Soutbern Mechanical Co., 19,6CTil7fei 
Ga.App. 672, 161 S.E.2d 413; Evans .v;.;AtP’^3|^^ 
can Nat. Bank & Trust Co. of Chattanbolla-^S’ 
Tennessee, 1967, 116 Ga.App. 468, 15'7 .,vS;Ev 2^?^’|^ 
816; Seaboard Loan Corp. v. McCall, L9'40 - S']A^ 
Ga.App. 752, 7 S.E.2d 318; Brock Candy' Co. 
Craton, 1925, 33 Ga.App. 690, 127( S.B.;%i|M4’ 
Washington Loan & Banking Co. vj ■Hoi'lftigfSIs 
1921, 26 Ga.App. 792, 107 S.E. 370; vEisHeM 
Shands, 1920, 24 Ga.App. 743, 102 
Dunlop Milling Co. v. Collier, 1917, 

725, 92 S.E. 296; Little Rock FurnitUBe-;’eoTtv$S 
Jones & Co., 1913, 13 Ga.App. 502, 7.9 
For compensated surety to establishidfefgi^gjj^ 
on ground of novation, he must defn'dhttfii^il^ 
material change yielding actual harra/JV^Kife'wS 
Pliillips, 1982, 679 F.2d 373. PrincipaHkna^c^ 
Surety ®=> 97' 


Even if language of guaranty allo'wed.adai^l 
'tional note to be considered novbfion'-'ibr-‘'ia4lf 


6. Change in quantity or price 
Sm'eties on a note for $5,000, which the prin- 
cipal in discounting it with a bank reduced to 
$2,000, held not relieved from liability on the 
theory that they were willing to become sureties 
in the sum of .$5,000, but not for the amount of 
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crease in risk, guarantors waived any' defens’gl'S 
based on novation or additional riskVdaH'igagci^ 
of guaranty specifically contemplatehl 
in obligor’s debt and creation of- 
gations, and guaranty included waivers’ bT^anW^ 
legal or equitable discharge and of aiiy'kofel ! 
based upon increase in risk. f-.GiGiQ 


instrument constil 
parties hereto, an. 
oral or written, shall 
hereto unless signed in 
pvoificer of lessor. Union Commer 

V. Beef ’N Burgundy', Inc., 

SPc'iApp. 257, 270 S.E.2d 696. Pri 

I#® 

lender loaned debtor addii 
alivhibb’k then consolidated with amo 
;lat'ed sureties guaranteed, such 
lllp'on'Was taken without knowledge oi 
^ihe'uncompensated sureties, and the 
fejjjcd'' sureties, under the guaranty 
to be sureties only for origin, 
feiny extensions or renewals of that lo: 
i^!' 0 n'’the consolidated indebtedness, 
0^i^j22'[.25 greater than loan the sure 
feso’gu.ftentee, represented new indebi 
indebtedness was novati 
.^ain’ounl owed by the principal disci 
Ifijjficbjnpensated sureties. Code, §§ 
403-202. Upshaw v. First £ 
l397,9;i244 Ga. 433, 260 S.E.2d 483. 
|kd;^:fety®=97 

i^iiEven.'jf one guarantor did not si 
i&lio’|'k4wl deed to secure debt, which 
ff^jjgkafter asserted as the basis for 
both guarantors did sign s; 
gl^ijfbjifnenewed earlier note, the fom 
ftifor's'.dphsent to the later note ratified 
flSeis arifll therefore, even if there exis 
t'aikiVchange which amounted to i 
both guarantors consented to ■ 
^tdirtijvas no novation discharging I 
'Code, § 103-202. Mauldin v. 
f^Ikcbnrlnc., 1978, 146 Ga.App. 539, 
'^^i^'^SuaranVy ©= 61 
Sij.vgyeiiTf father’s risk was increase. 
Sijjo'JiVpf'this son-in-law as a primary 
^Mcond’hote, father was not discharg. 
fejifnifablual obligations under "guara 
^AmeiifJWhich provided that bank, will 
^3j}J|,fa'iiier, might alter, renew, or ext 





■,v>v,»i fKi,. 
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k V. Williams, 1922, 28 Ga‘Appi^:,;jS ||',§§c-l 0-7-21, 10-7-22. Underw’ood v. Nations- 
. 632. Principal and Surety. V|-|^J|t;;Iahc Real Estate Service, Inc., 1996, 221 G_a. 

351, 471 S.E.2d 291. Guaranty ®=> 

r of an account for goods pun-^ii^ •tilt^ftere inclusion in promissory note covering 
a.s matter of la%v released fty'P-il^^J pc.ainbunt owed under guaranty at time of its 
mere fact that the account has^< ",^1 » •Jfrmination of provi.sion authorizing recovery of 
to a note for the same amoUiifv^|| gi^torney fees in event of collection by attorney 
in lieu thereof Kalmon v. Seqg^lvp |tsfi;d'.riot result in any increase in risk to sureties 
Ga.App. 547, 75 S.E. 846. Guar-'j,;^^^^'»l.as to discharge them. O.C.G.A. § 10-7-22. 

jes not appear from the petition* 
of guarantors of an account’-vyas 
reduction of the debt to a 
ite contained a stipulation fof- alyy-ig 
and for interest at 8 per' cent., 
er cent., which the account 
I'here the petition does not ask 
3, nor for interest 
intors are liable. Kalmon 


Ga.App. 547, 75 S.E. 846. Guar-.;rf^| 


irpplumbia Nitrogen Corp. v. Mason, 1984, 171 
p:Pk;Spp. 685, 320 S.E.2d 838. Principal and 

virtue of "continuing guaranty” provision 
wv^^Sreement for lease of cash register, sureties 
i’lpipase agreement were not discharged on ac- 
of substitution of cash registers without 

uto signed by officer of lessor, as required 

at the high'cf'ViA^ |l^%'another provision in lease agreement pro- 
almon v. Scar- that this instrument constitutes entire 

T-. n ?WC0ntrjiri Ko-f-tA/ra/in nm'HpQ 


Contract between parties Iiereto, and no repre- 
Imitations, oral or written, shall constitute 
. . ,|iiiendment hereto unless signed in writing by 

obligation or duty of principal ,, -ty ^.r'.bfficer of lessor. Union Commerce Leasing 
be discharged from its obligatipjl^^j^ Beef 'N Burgundj', Inc., 1980, 155 

its risk is increased by any 257, 270 S.E.2cl 696. Principal and 

istrong Transfer & Storage- ll'l^liaety ®=> 97 

Const., Inc., 1995, 217 Ga.ARjiiursj^^^jlyrfWhere lender loaned debtor additional sums 


.2d 481, reconsideration denied;'.;:;?^ ||;Wich it then consolidated with amount uncom- 
irst Federal Sav. and Loan AsSlny,!® |f.'P.6.nsated sureties guaranteed, such consolida- 
i 1109; Brunswickt'.lSi |'Jli6n 


977, 552 F.2d . 
mvalescent Center, Inc. v. 

1970, 308 F.Supp. 297; Sens', ViiLli 
-al Sav. & Loan Ass'n, 1981, 13?..,;;;.®^ 
185 S.E.2d 226; Parker v. Fidelity;: 

51 Ga.App. 733, 261 S.E.2d 465; rip 
ithern Mechanical Co., 1968, 

161 S.E.2d 413; Evans v. Amer^';yJ 
ik & Trust Co. of Chattanooga, 


67, 116 Ga.App. 468, 157 S.E/?d7,j,^^ 

d Loan Cos-p. v. McCall, 1940, ||:j!incompensated sureties. Code, §§ 103-101 et 

7SE.2d318; Brock Candy Co...V.<; 5 ;.|» 103-202. Upshaw v. First State Bank, 

33 Ga.App. 690, 127 S.E. ?^!979, 244 Ga. 433, 260 S.E.2d 483. Principal 

,oan & Banking Co. v. Holliday, | 4 n -(3 Surety ®=> 97 

ipp. 792, 107 S.E. 370; Fisher Mi'. '.ijS ^i;7;Even if one guarantor did not sign original 
, 24 Ga.App. 743, 102 S.E. Slsd’ote and deed to secure debt, which guarantors 

g Co. V. Collier, 1917, 19 Ga.ApP';4|;-j^ asserted as the basis for a novation, 

196; Little Rock Furniture Co, Ip^here both guarantors did sign second note 

913, 13 Ga.App. 502, 79 S.E. ^-^''hich renewed eaidier note, the former guaran- 

isated surety to establish defense ^..tpFs consent to the later note ratified the earlier 

novation, he must demonstrate | '’acts and, therefore, even if there existed a mate- 

ge yielding actual harm. Whitd V- ' ’ & f.- change which amounted to a novation, 

679 F.2d 373. Principal and',..'S |a',vVhere both guarantors consented to the change, 

was no novation discharging the guaran- 
uuage of guaranty allowed addi:^:,., p,,dPta. Code, § 1 03—202, Mauldin v. Lowe s ol 
) be considered novation or inCtS ^l:#con, Inc., 1978, 146 Ga.App. 539, 246 S.E.2d 
guarantors waived any defens.es ^Z6. Guaranty 61 
■vtion or additional risk; languagcfr;|^ g/sl.'Even if father’s risk was increased by reten- 
pecifically contemplated incre.as,|^j®fi g!i..lipn of his son-in-law as a primary obligor on 
Jebt and ci-eation of new obli-'i.,^j|1 ly second note, father was not discharged from his 
piaranty included waivers of any contractual obligations under "guaranty” agree- 

ible discharge and of any defense . |^,ii'’ent which provided that bank, without notily- 
increase in risk. O.C.G.A’- t'-'j'mg father, might alter, renew, or extend daugh- 

’hlil 409 

* 


-.-was taken without knowledge or consent of 
■|g'.weiuncompensated sureties, and the uncompen- 
y-f|Snted sureties, under tlie guai-anty agreement, 
fej^greed to be sureties only for original loan and 
||.\a.ny; extensions or renewals of that loan, the note 
iJio? the consolidated indebtedness, which was 
|5Ai5fe221.23 greater than loan the sureties agreed 
llMp'.'guarantee, represented new indebtedness and 
iMkfe new indebtedness was novation in the 
|;44lPount owed by the principal discharging the 
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ter’s present or future liabilities and obtain the 
primary liability of a third party with regar-d to 
those liabilities. Code, §§ 103-101, 103-202, 
103-203. Dunlap v. Citizens and Southern De- 
Kalb Bank, 1975, 134 Ga.App. 893, 216 S.E.2d 
651. Guaranty ®=> 53(1) 

A contract of two persons as sureties to pay 
for goods sold to principal and all indebtedness 
of principal to seller under prior contract was 
not inconsistent with, and did not increase sure- 
ties' risk under, prior suretyship contract, obli- 
gating one of such sureties and two others to 
pay for all products sold to principal under first 
contract, as second contract simply gave seller 
additional security for paj'ment of debt. Code, 

§ 103-203. 'W. T. Rawleigh Co. v. Overstreet, 
1944, 71 Ga.App. 873, 32 S.E.2d 574. Principal 
and Surety 109 

Payee’s acceptance of renewal note with 
forged signatures of sureties, disaffirmed by suit 
on original note, held not to discharge sureties. 
Civ.Code 1910, §§ 3543, 3544. Payne v. Fourth 
Nat. Bank, 1928, 38 Ga.App. 41, 142 S.E. 310. 
Principal and Surety 105(3) 

Acceptance of new note, without consent of 
surety, extending time of payment of original 
matured note, held to release srerety, notwith- 
standing parol agreement or understandings to 
contraiy. Civ.Code 1910, § 3544. Atlanta & 
Lowmy Nat. Bank v. Maughon, 1926, 35 Ga.App. 
25, 131 S.E. 916. Principal and Surety ©= 
105(3) 

Surety discharged where purchase-money 
note renewed without his consent. Nunnally v. 
J.B. Colt Co., 1925, 34 Ga.App. 247, 129 S.E. 
119. Principal and Surety 1 05(3) 

Sureties on note were not discharged, mrder 
Civ.Code 1910, §§ 3543, 3544, by payee’s ac- 
ceptance of renewal note with forged signatures 
of sureties thereon, where payee, on discovery 
of the fraud, promptly disaffimied its accep- 
tance of the I'enewal note by retaking and suing 
on the original note. Biddy v. People’s Bank, 
1923, 29 Ga.App. 580, 116 S.E. 222. Principal 
and Surety'S^ 105(3) 

The guarantor of a debt is not discharged by 
the act of the creditor in taking a note from the 
debtor without the consent of the guarantor. 
Scarboi'd V. Kalmon, 1913, 13 Ga.App. 28, 78 
S.E. 686. Guaranty ©= 61 
If a note given for the price of two mules was 
signed by one of the malcers as surety, tlie 
return of one of the mules by the buyer to the 
seller without tire surety’s knowledge and its 
acceptance by the seller at the same value for 
which it had been sold, a credit for such 
amount being entered on the note, did not 
change the contract of suretyship, nor injure the 
surety, and its liability was not affected thereby. 
Whigham v. 'W. Hall & Co., 1911, 8 Ga.App. 
509, 70 S.E. 23. Principal and Surety ®=> 97 
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A creditor of a partnersliip, who has notice of 
dissolution and of an agreement b)' the continu- 
ing partner to assume the debts, is bound there- 
after to accord to the retiring partner all the 
rights of a surety, and if, without his knowledge 
or consent, tire creditor takes from the continu- 
ing partner a renewal of the firm indebtedness, 
and extends the time of payment thereof, the 
retiring partner is released from the indebted- 
ness, and the creditor must thereafter look only 
to tire firm assets and to the individual assets of 
the continuing partner. Preston v. Garrard, 
1904, 120 Ga. 689, 48 S.E. 1 18, 102 Am.StRep. 
124. Principal and Surety ©= 105(3) > • 

That a surety is released from liability because 
of a change in the contract between the princi- 
pals whereby the risk of the surety is increased, 
is a plea which the surety has the privilege of 
making, or not at his option. It is not a plea of 
which the principal can take advantage. Sim- 
mons V. Goodrich, 1882, 68 Ga. 750. Principal 
and Surety 97 

The bond in this case provided for changing 
so as to meet the varying business of the compa- 
ny. Simmons v. Goodrich, 1882, 68 Ga. 750. 
Principal and Surety ©=» 98 

Alston, the public printer, was insolvent; he 
had misappropriated .$5,000.00 of the public 
funds advanced to him, and had become liable 
for liquidated damages amounting to $3,000.00 
in addition. The governor, as agent of the state, 
received $198,028.58 from a claim of the state 
against the United States. He did not deposit 
all of it in the state treasury; but, out of the sum 
so collected, paid to the use of Alston $15,000 as 
a fee in connection witli said claim. The in- 
debtedness of Alston to the state was not re- 
served out of this amount. Held, that such 
action increased tlie liability of the sureties on 
Alston's bond, and thereby discharged them. If 
tlie governor had paid the money received by 
him into the state treasury, and Alston had 
presented his claim and it had been found due, 
the state, as a creditor, wotdd have been bound 
to have retained enough out of what was due 
him to satisfy his liability, for the protection of 
its own interest as well as that of the securi- 
ties; — he being insolvent. It can make no differ- 
ence, so far as this principle is concerned, that 
the governor as the agent of the state, paid the 
money directly to the use of Alston instead of 
first paying it into the treasury. Walsh v. Col- 
quitt, 1880, 64 Ga. 740. Principal and Surety 
®=> 117 

Deviations from the terms of a bond for the 
collection and payment of money by an agent, 
in order to discharge a surety on the bond, must 
he authorized by the employer without the sure- 
ty's consent. Charlotte, Columbia and Augusta 
R. Co. V. Gow, 1877, 59 Ga. 685. Principal and 
Sm'ety 97 


Neither the omission of some act not special|j;™s;j^ in caro-ing out the 

enjoined by law nor the commission of #A','^6vation but in pimsuance of 

act expre.ssly authorized by law, by he creditor,ife| I? ract. Adams v. Haigler, 1905 
which tends to increase the nsk o the sur%:v^;j| s'e. 638. Principal fnd Sureh 
will operate as a discharge. Stewart v. Barrow i, -rr- i , 

1876, 55 Ga. 664. Principal and Sui-ety S 97 t',,- ' bond was 

Where a proposition is made by the priii'cmy''^^ ° 1 

d.blor to toe jtodBeenl to p.y less than on./j|;':^ |.4v Is destoSyed E) 

—to toWy days, toif —on. toone. feSpal^^nleJlS) ” 

injure the surety or increase his risk, or expose ^ 


him to greater liability, by which he would'be'-?^ 
discharged. Sullivan v. Hugely, 1873, 48.GX-f5/ 
486. Principal and Surety ©=> 97 , 

If the obligee bind himself to furnish' 
acres of pine land to furnish stocks for a-’saw^’^. 
mill, and the principal accept 680 acres iriful/.':?l 
fillment of the contract, without the conseht-ofST^ 
the surety, it is such an alteration of the ofigiiiy.-f.^ 
bargain as will discharge the surety. Bethunef^ 
V. Dozier, 1851, 10 Ga. 235. PrinGipal''anil-'tT 
Surety®^ 97 

8. Change in parties to obligation secured • • 

Addition of party as joint general ContradtofI? 
was not material change entitling surety, td'di^S' 
charge its obligation under performance', band-?": 

additional party was in fact only agent of oii|j;;? 
nal general contractor, and there lyiik 
change in actual relationship of parties.'..-,'Artfti'v’ 
strong Transfer & Storage Co., Inc. 

Const., Inc., 1995, 217 Ga.App. 538, 458 SiEi^Sj’ 
481, reconsideration denied. Principals 
Surety 102 

Statute providing that novation in conti^^f 
made without surety's consent dischargesisbreivi 
did not apply in action to recover undepipai^i’i 


102 
new obi: 


ment and performance bond brought .'agaii®!^ 
compensated surety. Code, § 1 03-202; . '.Travekfl 
p.r.q Tndp.m. Co. V. Sasser & Co., 1976jil3J;fi 

Prinpip^i’:||l§ 


410 


ers Indem. 

Ga.App. 361, 226 S.E.2d 121. 

Surety 102 
Allowance against defunct bank of Giaim;’o3 
certificate of deposit issued by bank -".didi^'o'pp 
work novation between bank and depbM(dr-'f^§ 
leasing sureties on certificate. Laws 19f9t''j;f.i4 
158, art. 7, § 13; art. 7, § 15, as amendel®/! 
Laws 1927, p. 198, § 4; p. 159, art. 7,<§-ii8;'lv'^ 
amended by Laws 1925, p. 128. Cdun'cii‘^¥f 
Freeman, 1931, 42 Ga.App. 632, 157 SiEf.^63i^ 
Principal and Surely 102 
Building contractors agreed to erect 
according to certain plans by a named:date;l^^'3 
gave a bond conditioned for the cdrapliM«?| 
with tlie contract, or that the surety woiildicjo^^^ 
for them. One of the contractors aionejbe’eaiii/^ 
the work, but abandoned it, whereupon,tlie;/p^|fi 
er contractor, with the consent of .the.'.bvracV 'y 
and at the instance of the surety, undbribok [<! 
complete the building, but failed to fiirmslivaffw 
materials and labor. Held, that the actof-^^K'la 


9, ^ Substitution of 
ifr ./■ . same parties 

in. order for Georgia statutes 
jyt-.vjidn to apply, circumstances 1 
ife'jVill in law imply a mutual 
■^^idfflereby new, distinct and de 
i/'IVrsupplied in lieu of those provide 
contract. Code Ga. Secs. 2 
lifeiPktsburgh Plate Glass Co. v. J 
■|^>'.’F.Supp. 723, modified 131 F.2d 

' • . _ 'Creditor's claim for interest 
.vfba'litnce on open account was n 
;;£\dfal,,.agreement that debtor was 
llff-ipay/interest, so as to discharge 
j/ti-renal guarantor; claim for ii 
I^Eiphahge terms of account agreei 
7^-1 6- 10-7-21. Charles S. 
t|:'.;liiing Co., Inc. v. Bernhardt 
;-fVl'994, 213 Ga.App. 481, 445 S.E 
I'f'iion'P 4 

.JaW e } 

'Extension of time for paj 
.performance 

ftJilAgreement between lender am 
Pj./ofi'.’payinent of delinquencies ph 
'yf^fan.dfreiiistatement fees authorize 
|f/’dji’'leri.der, lender would grant 9( 
Qiluin .Pn- payment of notes and v 
Pl-tpiii 'iiKarges accruing during nn 
^I'H-raPiaining terms of loans did m 
priion which, thereby, discharged s 
|i;'^.|i|atiqri of allowing lender to crei 
‘4?!))’' Borrower against surety's sa 
j^Co'dei''§ 103-202. Sens v. Decati 
.iilivlioan Ass'n, 1981, 159 Ga.; 
IfiJStEild 226. Principal and Sui 
l^yllihough promissory note contj 
|pi|pfli‘estead and exemption righi 
I'^'Djildebt or any renewal or extei 
tended to establi 
|f{|hidi'ih fact consented to extensii 
i^'jSythent and where one creditor 
||*(H8tlje was given distinct impress 
^’[jailEauthorized modification to m 
^jifedidthot know if creditor was ci 
anything to do with subs 
Iff^entfcreditors failed to show tha 
^^ffpibmissory note was made 
.jElnfiWledge or consent as requirec 
l^'llbddnnis of modification. Code, §! 
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er the omission of some act not speGlslIi^ik 
1 by law, nor the commission of'SOi^,^ 
essl3^ authorized by law, by the credifo^^T 
ends to increase the risk of the siiri:t||f 
rate as a discharge. Stewart v. Barrptf^ 
5 Ga. 664. Principal and Surety f}M 
i a proposition is made by the princip^'ill 
a the judgment to pay less than one-ii^b^tl 
action tliereof, to which the 
provided the payment should be ipPS 
hirty days, this, without more, did'.‘n®|^ 
.e surety or increase his risk, or 


p. 198, § 4; p. 159, art. 7, § I8;.W;f|j 
■y Laws 1925, p. 128. Council 
931, 42 Ga.App. 632, 157 S.E. 263, 
id Surely <3=> 1 02 • 

contractors agreed to erect a house'j??| 

1 certain plans by a named date, aric!;'5.?^ 
id conditioned for the conipliance't',)J 


fe-V' 
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“ carrying out the work was not a 
ppvation but in pursuance of the original con- 
p,tpcL- Adams v. Haigler, 1905, 123 Ga. 659, 51 
,, Principal and Surety ©=102 

g-y^j^here a sheriffs bond was approved by the 
BLRtpper officer "on the addition of A. as addi- 
security," whether the identity of the 
Sfs.KOnd-is destroyed hy such addition, if made 
.Ai^yi°ut the knowledge of the original security, 
Taylor v. Johnson, 1855, 17 Ga. 521. 
Kt Principal and Surety ©= 102 

9.-. Substitution of new obligation between 
same parties 

fejVv.'dp order for Georgia statutes relating to nova- 
jlj/iljRP' to apply, circumstances must be such as 
in law imply a mutual new agreement, 
feiSflcreby new, distinct and definite terms are 
K-i?-pplied in lieu of those provided in the original 
gTftontract. Code Ga. Secs. 20-115, 103-202. 
Sffif iPittshni-nrU Plot.. „ jarrett, 1942, 42 

, , . . 2d 674. Novation 

;^4 

'.Creditor’s claim for interest on outstanding 






fi eater liability, by which he wouIdtM^ 
ed. Sullivan v. Hugely, 1873, 48'.Sai>| 

.ncipal and Surety ®= 97 '4'] “ 

obligee bind himself to furnish 
pine land to furnish stocks for a safti^,,. 
the principal accept 680 acres in 
}l the conU'act, without the conseniljfls 
/, it is such an alteration of the origin^,^! 

is will discharge the surety. Belhun&J ©.'-'.Pittsburgh Plate Glass Co. v. 

', 1851, 10 Ga. 235. Principal aijsg p,£.:.S;Supp. 723, modified 131 F.i 

'■ i>!s 

n of secuied balance on open account was not a novation of 

n-itm-lni u J°™t general conliaoto oral agreement that debtor was not required to 

‘Kl interest, so as to discharge liability of per- 

guarantor; claim for interest did not 
I c y as m fact only agent of i|.'^change terms of account agreement. O.C.G.A. 

*' there was '.no_| ,^..7-4-16, 10-7-21. Charlls S. Martin Distrib- 

actual relaUonslup of parties. Arm^| |^;:,iiting Co., Inc. v. Bernhardt Furniture Co., 

- I I' i9H213Ga.App. 481, 445 S.E.2d297. Nova- 

-, 1 995, 217 Ga.App. 538, 458 S.E':2di,t| .'iUon ©= 4 

■nsideration denied. Principal ani!#| 

i92 :''.i4.S Extension of time for paj'ment or other 

providing that novation in contiaclT?^ I, , . performance 

out surety’s consent discharges surel^|;5| |;|j'>:^Agreement between lender and borrower that 
iply in action to recover under payment of delinquencies plus late payment 

performance bond brought againsi|?S reinstatement fees authorized by notes held 

ed surety. Code, § 103-202. Trav,eli'|f| RL’ lender, lender would grant 90-day moratori- 
. Co. V. Sasser & Co., 1 976, !9.?’l|| payment of notes and would amortize 

51, 226 S.E.2d 121. Principal an'di^ charges accruing during moratorium over 

1 02 i'-'J'.J.^h'aining terms of loans did not create nova- 

■e against defunct bank of claim :6n*| 11?;^!°'? which, thereby, discharged surety from ob- 
of deposit issued by bank did p#‘gation of allovring lender to credit balance due 
Jon between bank and depositor ||v; borrower against surety’s savings account, 

eties on certificate Laws 1919, § 103-202. Sens v. Decatur Federal Sav. 
§ 13; art. 7, § 15. as amended hi ,k| ^^^l, 159 Ga.App. 767, 285 


;t<.S>E.2d 226. Principal and Surety ©=> 104(1) 
^||,C Although promissory note contained waiver of 
and exemption rights "as against 
ll^v'jv ® tlebt or any renewal or extension thereof” 
piJt^)Where nothing tended to establish that surety 
Kffshdd in fact consented to extension of time for 
y,.--, fIfeuPhyment and where one creditor, who averred 
itract, or tliat the surety would do sSj^ he -was given disdnct impression that surety 

^ v*i^/ijt;i,;;n,ad authorized modification to note, stated that 

tei; - know if creditor was consulted about 


Dne of the contractors alone beganAtJ*' 
It abandoned it, whereupon the 
ir, with the consent of the owner, 




life^F'had anything to do with subsequent agree- 

IT 16 nt. P-T’prlif’nrc Fn'tlra/^ +0 olirtxjr flnof T«r»/H'Fti-*o+T«~i'n 


nstance of the surety, undertook'jb^ll 'creditors failed to show that modification 

3 building, but failed to furnish all 'vas made with surely s 

d labor. Held, that the act of suelt^ff|^ 



IfJ'lj'linowledge or consent as required to bind him 
terms of modification. Code, §§ 109A-3-606, 
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109A-3-606(l)(a). Kellett v. Stanley, 1980, 153 
Ga.App. 854, 267 S.E.2d 282. Principal and 
Surely ®= 104(1) 

Creditors’ grant of extension of time for pay- 
ment to debtor without sm'ety’s consent dis- 
charged surety from his obligation as surety 
under promissory note. Code, §§ 109A-3-606, 
109A-3-606(l)(a). Kellett v. Stanley, 1980, 153 
Ga.App. 854, 267 S.E.2d 282. Principal and 
Surety ©= 104(1) 

Extension of maturit3' of note for definite peri- 
od fixed by valid agreement between payee and 
principal obligor, without consent of surety, dis- 
charges surety. Civ.Code 1910, §§ 3542-3544, 
3547. Benson v. Henning, 1935, 50 Ga.App. 
492, 178 S.E. 406. Principal and Surety ©=> 
104(1) 

Payment of interest included in note does not 
extend maturity tliereof as regards surety. First 
Nat. Bank v. Chipstead, 1932, 45 Ga.App. 113, 
163 S.E. 306. Principal and Surely ®= 104(1) 

Plea of surely improperly stricken on demur- 
rei'. Nunnally v. J.B. Colt Co., 1925, 34 Ga. 
App. 247, 129 S.E. 119. Principal and Surety 
©=> 104(1) 

That a surety may be discharged because of 
increasing his risk by extension of time to the 
principal without his consent, three things are 
necessaiy; First, at tlie time the indulgence is 
granted the O'wner and holder must know that 
the surety was such; second, there must be a 
sufficient consideration, and, third, the indul- 
gence must be for a definite period. Hays v. 
Edwards, 1924, 31 Ga.App. 725; 121 S.E. 858. 
Principal and Surety ©=> 104(1) 

Extension of time of payment of note will 
discharge surely only when for a definite peri- 
od, for a valuable consideration, and wiffiout 
surety’s consent. Turner v. Womack, 1923, 30 
Ga.App. 147, 117 S.E. 104. Principal and Sure- 
ty ®= 104(1) 

A contractor’s bond, conditioned for prompt 
payment of all indebtedness to those furnishing 
labor or material, is an obligation to pay any 
indebtedness of contractor so arising, and ex- 
tension by contractor of the time for payment of 
any such indebtedness will not necessarily dis- 
charge his surety. National Sur. Co. v. Walker 
County, 1920, 25 Ga.App. 643, 104 S.E. 18. 
Principal and Surety ©=> 104(1) 

In suit against contractor and surely on his 
bond by one who had supplied material, sure- 
ty’s defense based on contractor’s extension of 
time of payment of indebtedness in suit, evi- 
denced by his note, accepted by plaintiff and 
falling due within period provided by statute 
within which suit on original indebtedness may 
be brought, and within the time such liens may 
be asserted, was properly stricken on demurrer. 
National Sur. Co. v. Walker County, 1920, 25 
Ga.App. 643, 104 S.E. 18. Principal and Sui'ety 
©=> 104(1) 
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Under Civ.Code 1910, § 3544, extension of 
time, bj' the creditor on payment of usurious 
interest by the principal, without the surety’s 
knowledge or consent, dischar-ges the surety’. 
Pickett V. Brooke, 1920, 24 Ga.App. 651, 101 
S.E. 814. Pi'incipal and Surety 108(4) 

If payee under a vsdid agi'eement with princi- 
pal and without consent of surety extends time 
of matux-ity, the sm-ety will be released. Duck- 
ett V. Martin, 1919, 23 Ga.App. 630, 99 S.E. 
151. Principal and Surety 104(1) 

An extension of l±me will not discharge a 
surety unless there be not only an agreement for 
the extension, but an indulgence extended' for a 
definite period fixed by the agi-eemenl. Ver 
Nooy V. Pitner, 1915, 17 Ga.App. 229, 86 S.E. 
456. Principal and Surety 104(1) 

The withholding of money until the adjust- 
ment of a controvei'sy between the architect and 
the contractor as to tlie pi'oper performance of 
the contract held not to release the surety on the 
contractor’s bond, though the oiiginxil conti-act 
provided that payments should be made month- 
ly on appi'oval of the architect. Massachusetts 
Bonding & Ins. Co. v. Realty Trust Co., 1914, 83 
S.E. 210, 142 Ga. 499, eiTor dismissed 36 S.Ct. 
451, 241 U.S. 687, 60 L.Ed. 1237. Principal 
and Sm'ety®^ 104(1) 

The period of extension of payment given the 
principal debtor must be fixed and definite in 
order to dischai-ge the sm-ety. Bunn v. Com- 
mercial Bank of Cedartown, 1896, 98 Ga. 647, 
26 S.E. 63. Pi'incipal and Sui'ely ®=’ 1 06 
The mere ex parte making of a writing by a 
debtor, in which he conveyed to his creditor 
certain px-operty, whether as payment or securi- 
ty, is not sufficient to effect a dischax-ge of his 
surety, it not appearing that the writing was 
delivei-ed to the ci-editor, or that he ever re- 
ceived the properly. Haywood v. Lewis, 1880, 
65 Ga. 221. Pi-incipal and Sm-ety 104(1) 
For the guardian to reject a lender of pay- 
ment in Confederate money, made by tbe px-in- 
cipal in 1864, after the note matux-ed, and for 
him also to discourage the pressing of the ten- 
der by a naked promise not to call for payment 
until after the close of the wax', were not wrong- 
ful to the surety. Bonner v. Nelson, 1876, 57 
Ga. 433. Principal and Surety 104(1) 

Such promise, made and kept without the 
surety’s knowledge or consent, did not dis- 
charge him, notwithstanding the principal was 
solvent when the promise was made, and after- 
wards became insolvent. It created no binding 
contract; and the whole transaction amounted 
to mere indulgence, without any act or omission 
contxaxy to tlie cx-editor’s duty to the surety, 
who so far as appears, gave no notice to sue or 
to coerce payment. Bonner v. Nelson, 1 876, 57 
Ga. 433. Pi-incipal and Surety 104(1) 
Indulgence by a creditor to a principal debt- 
or, for a valuable consideration, whether with 
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or \wthout tlie knowledge of the security,- '-Whenever the holder of a prc 
charges the latten To make this principle an- , signed by a principal and suret’ 

plicable, the creditor must have known, payment to the principa 

time of the indulgence, that the defendant seK';+(;i;|*|i!’l),'’rconcurrence of the surety, for tl 
ting up such discharge, signed the note as s>eou-'' ,ai/oiding a defense to the note wli 
rity. Stewart V. Parkex', 1876, 55 Ga. " - - 

Principal and Surety 104(1) - 

A and B made and delivered to C 


their jgiiitVL'^ 


and several promissoiy note, due twelve month's *1*5 
after date. C afterwards, for a valuable ■' 

ex-ation, agreed with A without the consent l.v ',1 Negotiable instruments 

B, to extend the lime of payment twe ve monih'i-"-‘"'i e 

longer. C endorsed and delivered the note to D 
after it was due, with notice of the extension oL-Xf 
the time of payment. D, after said time expired 
sued A and B, as makers, and C as endbfse'ri- 


[|fif|,^;by'rhe principal, the surety is di; 
^?^i;?'alljliability on the note. Worthai 
30 Ga. 112. Principal a 


comaker of thin 


®'^'''?ifeiie\val notes was discharged fol 


j — Q wpp6ftl'*'vrli 

witliin the time allowed by the Ordinance'bf l 
Convention of 1865, and set up the defencdftixat'^-^‘''t 
he was only a surety for A, and had no •iiitei:esp?'il 
in the consideration of the note. A, whoVh’aa''^4l 
entered no appeal, died before the trial, an'd 
not a party to the "issue on trial”; Hiildi'-’iHfeivS 
evidence that B was only a surety, and that C 
knew that A was to pay the debt, was suffiGienf 
to sustain the finding of the jui7, and the'extenl'.'f' 
sion of time of payment given by C to A, withour’«“'- 
the consent of B., the surety, released' h'ini-'wl 
Perxy v. Hodnett, 1868, 38 Ga. 103. Prinrin'aV.S* 
and Surety 104(1) ' ; iSf 

Where a creditor receives from the ■det'ibr^O 
interest in advance on tlie debt, the latter 


plies an agreement of forbearance during^ th'eVM 
time for winch such interest is paid, if iH'erffe^ 
nri ncn-^r-iir,r-r,t tp tlic contrax-y. Scotl V. 'SaffoI(|‘t^''S 
1. 384. Principa] and Siifep|=l^ 

’ ’'if) 


no agreement to the contrax-y. 

1867, 37 Ga. ' 

104(1) 

Wlxex-e the holder of a promissoxy noteV‘\vitii/3i‘| 
out the assent of the surety, agreed \vith ’-'tli'e 
principal to wait twelve months, in ’ cofisid'er;''i.*3 
ation of the promise of sixteen per cent. 'inie'r’ 'k? 
est; and for the nine per cent, usurious interiSiJ*® 
look a new note with security, a portion- 6f' 
which usurious note was subsequently.pbi^ .'jlj.-i- 

the time was e-iven accnT-rUnirlir- x.t^.ij .i. 


the time was given accoi-dingly; Held, -that'th'SSl 
surety to the original note was dischari^' 
Camp V. Howell, 1867, 37 Ga. 312. -P-rincS-'i 
and Surety ©=» 104(1) I 

Where there has been no levy made' tipbrnihe""^ 
property of a principal in judgment, .'and^'t;-^".^ 
notice given by the surety to proceed ■againsf'fi{>:'| 
property of his principal, the rules' of' !dw-riv;'-S* 
garding forbearance are the same .after-. 
ment as before. Crawford v. Gauideni 1'862' -33 
Ga. 173. Principal and Surety 104|l);»-?'*^'’%^ 

A promise to forbear, for a definite -tiadt^vuSII 
not discharge surety, unless it be ■ k. 


412 


binding in law upon the creditor, "such^as 
tie his hands." Crawford v. Gauldeh, •1862'’33‘'"!. 
Ga. 173. Principal and Surety 'S=> lO4(-i-p^':'-::.0 




m 




It);';:. -Obligation 
^»U)renewaI note 

&V;quer1t renewals at increased inten 
®’<,i;^rbvisions of note did not covi 
g^-Cyni'bdifi, cations of the interest rate 
sign subsequent renew; 
:|r.?-®'-l'0-^7-l, 10-7-21, 10-7-22, 

'u#'.l'I-3-^601(2). Bank of Terrell v. 

|77-Ga.App. 715, 341 S.E.2d 25 
^-|;^o|es®=’ 140 

'll Where officers and stockholden 
'guaranteed their corporation 
.corpo'rate officers, signed the leg 
H^jyHicK effectuated giving of securit 
6f notes and deed to secure 
without the guarantors’ consent 
%i-ksuli In a novation. Code, § 101 
of Macon, Inc., 1978 
S.E.2d 726. Novation ®= 
j'l/xMatefial change in contract of 
jl-fV"(ion 'indorser, without his e.xpres 
l^‘'cQifi’s'ent> will defeat action against 
fo.'i''difKdlder of altered note, althoug 
i|isj|)pqaf;..by whom alteration was r 
.yit'ltalul?; governing effect of alteratii 
j‘;fjctiv,e)either before or after enacti 
viable 'instruments law (Civ.Code I 
Laws 1924, p. 151, 
sp, 1934, 172 S.E. 84. 
-Alteration of Instruments ®=> 
l?.i , ,'Ohahge of note or accommoda 
Tffom instrument not under 
(-?ignder'’sfeal, thereby extending lim 
tiventy years, constitutes m: 
''§"[ion-'i’(Civ.Code 1910, §§ 5, 3541, 
;-|'flanib'yly. Crisp, 1934, 172 S.E. 84: 

liAjferation of Instruments 
MF'liWh|te note sued on was execute 
before'enactment of negotiable inst 
ii^iiwiidns .presented were determin 
lifhbd'efit-daw (Laws 1924, p. 126). 
tCCrispi 1934, 172 S.E. 842, 48 ( 
fe’Allefatibn of Instruments ©=20 
fcl^''^jij>re .a- new note is accepted by 
teifbxdorsee.of a note in renewal of a n 
without the consent of a 
fe-'dn,'th'is amounts to a novation an 
*.*(i,'«i'surely'. E. Matthews & Son 
||-iil913r-l3tGa.App. 412, 79 S.E. 22 
Ma'nd’Suretys^ 105(3) 














V; 


COMMERCE & TRADE '^J.^*i:;;iSURETYSHIP 


the knowledge of the security, dis-;, 
latter. To make this principie aiT 
j creditor must have known, at 'the-,,-^;f J 
indulgence, that the defendant 
1 diseharge, signed the note as secu;r;.y|-^' 
art V. Parker, 1876, 55 Ga. 656, J ' " 
id Surety ®=> 104(1) .. 

made and delivered to C tlieir joinh(.h;| 
promissory note, due twelve monthsi;y;|| 
C afterwards, for a valuable consid:. V:|^ 
■eed with A, without the consent 
I the time of payment twelve months |/(T 
ndorsed and delivered the note 
due, with notice of the extension.pC»r'!;*j| 
rayment. D, after said time expiredl 
B, as makers, and C as endorser^^l# 
:d judgment. B, who was then ao; 
military service, returned, after the,y.fj' 

' judgment, and entered an apP®?!'.‘ir4l 
ime allowed by the Ordinance of th?;,^'‘'§ 
of 1865, and set up the defence 
■ a surety for A, and had no inlerest5)t;jt^| 
ideration of the note. A, who had-y '-'a 
ippeal, died before the trial, and ryasi^ 
to the "issue on trial"; Held, ih'e.^ 
at B was only a surely, and that C , 

, was to pay the debt, was sufficieht- 
le finding of the jury, and the exten- i;);! 
of payment given by C to A, without''.-''.^ 

. of B., the surety, released hifn;;';;!;| 
dnett, 1868, 38 Ga. 103. Principab.;®| 
S= 104(1) 

creditor receives from the debtor V a: 
idvance on the debt, the latter im,- ^ 
reement of forbearance during the 
ich such interest is paid, if there iS;.(t|| 
nt to the contrary. Scott v. Saffold,'.j;«| 
ia. 


the holder of a promissory note, 
i,;!.; sjgned by a principal and surety, extends the 
: time of payment to the principal, without the 
jili^apourrence of the surely, for the purpose of 
Jy "'VPiding a defense to the note which is claimed 
a ^® principal, the surely is discharged from 
liability on the note. Worthan v. Brewster, 
lif.:tl?60, 30 Ga. 112. Principal and Surely <S=> 
-104(1) 


^ Negotiable instruments 
IjrjjtlGbligation of comaker of third in series of 
Ir ’i^newal notes was discharged following subse- 
gSi'lWpnt renewals at increased interest rate where 
^I't-'AfPrisions of note did not cover subsequent 
i|!‘' jpdifications of the interest rate and comaker 
hil'.diP not sign subsequent renewals. O.C.G.A. 
Ill® I0--7-1, lO-7-^l, 10-7-22, 11-G-415(3), 

|;-ri|f“0-601(2). Bank of Terrell v. Webb, 1986, 
g-.dp' Ga.App. 715, 341 S.E.2d 258. BiUs and 
’ sl;;lfptes -$=> 140 

^y-ViWhere officers and stockholders who person- 
‘iS -vIX gnaranteed their corporation's account, as 
PP'porate officers, signed the legal documents 
which effectuated giving of security, seller's tak- 
jls.fhtPg of notes and deed to secm'e debt was not 
>} without the guarantors' consent and did not 
E:,l«ult in a novation. Code, § 103-202. Maul- 
iyi'W Lowe's of Macon, Inc., 1978, 146 Ga.App. 
|5?)|39, 246 S.E.2d 726. Novation ®=> 7 
pifi, ..Material change in contract of accommoda- 
lij'JlPn indorser, without his express or implied 
’consent, will defeat action against him by payee 
.holder of altered note, although it does not 
hy whom alteration was made, general 

— j. Eoverning effect of alteration being inef- 

. 384. Principal and Surely ®^ i"-^p|; 4 ';W 9 hve either before or after enactment of nego- 

• instruments law (Civ.Code 1910, §§ 3541, 

; holder of a promissory- note, 4296; Laws 1924, p. 151, §§ 124, 125). 

ent of the surety, agreed wilh the';().j^^^^,j;-'®®®hy v. Crisp, 1934, 172 S.E. 842,48 Ga.App. 

• wait twelve months, in consider- Alteration of Instruments 20 
promise of sixteen per cent, inter- yyj-l^y^.-.'Change of note or accommodation indorse- 
the nine per cent, usurious intereslt;.j^|®Sj ntent from instrument not under seal to one 
' note with security, a portion ■'under seal, thereby extending limitations from 

DUS note was subsequently paid, and to twenty years, constitutes material altera- 

s given accordingly; Held, that the"i/||®|ii;,ti6n (Civ.Code 1910, §§ 5, 3541, 4359, 4361). 
he original note was discharged. Hamby v. Crisp, 1934, 172 S.E. 842, 48 Ga.App. 

)well, 1867, 37 Ga. 312. Principal'.';, j^^^7.'418. Alteration of Instruments 5(2) 

S=> 104(1) .^here note sued on was executed and altered 

;re has been no levy made upon the "-il^ly'hefore enactment of negotiable instruments law, 

•" '.g^sstions presented were determinable by ante- 
!4f%’';f®h‘^unt law (Laws 1924, p. 126). Hamby v. 
|.y0risp, 1934, 172 S.E. 842, 48 Ga.App. 418. 
IJl;. Alteration of Instruments 20 

. ^ Where a new note is accepted by the payee or 
indorsee of a note in renewal of a note previous- 
iy given, without the consent of a surety there- 
.on, this amounts to a novation and discharges 
~ ^ Richards, 


a principal in judgment, and no . 
by the surety to proceed against the :j 
his principal, the rules of law re-'‘ 
bearance are the same after judg- 
ore. Crawford v. Gaulden, 1 862, 33 
•incipal and Surety -©=> 1 04(1 ) - ,'|v 

i to forbear, for a definite time, will* ■*’ 
ge surety, unless it be a promise,!!., 
aw upon the creditor, "such as will | 
s." Crawford v. Gaulden, 1862, 33 ^ 
•incipal and Surety 104(1) 


^ the surety. E. Matthews & Son v. 
f'(7'.19I3, 13 Ga.App. 412, 79 S.E. 227. Principal 
i ' and Surety ■©= 105(3) 




§ 10 - 7-21 

Note 14 

If, after a promissory note payable to a named 
payee or bearer is signed by one as surety, the 
principal, before it came into tire hands of one 
who thereafter received it as bearer in the 
course of negotiation, before due, so alters tlie 
same as to increase the rate of interest agreed to 
be paid from 8 to 12 per cent., such note is by 
such alteration rendered void as to such surety; 
and this is true even though, at the time it came 
into the hands of such bearer, he had no notice 
of the alteration by the principal. Hill v. 
O'Neill, 1897, 101 Ga. 832, 28 S.E. 996. Altera- 
tion of Instruments ®=» 5(2) 

12. Performance of contract 

If the creditor enlarges the time for the per- 
formance of a contract, without the consent of 
the surely thereon, the latter will be discharged. 
Worthan v. Brewster, 1860, 30 Ga. 112. Princi- 
pal and Surety 1 04(3) 

13. Notice to creditor of relation of pai'ties 

Where the holder of a note extends time for 

payment, the sureties thereon, who had no no- 
tice of such extension, will not be released from 
liabilily if, on the face of such note, they appear 
to be principals, and the holder, at the time he 
extended payment, had no actual notice that 
tliey were sureties. Stewart v. Parker, 1876, 55 
Ga. 656. Principal and Surely 104(5) 

Where it does not appear on the face of a 
note, and is not known to the payee, that a joint 
maker is surety for the other, an extension of 
time granted to tlie principal will not release the 
surely. Howell v. Lawrenceville Mfg. Co., 
1860, 31 Ga. 663. Principal and Surety 
104(5) 

14. Validity of agreements 

Surety is not discharged by agreement be- 
tween principal and creditor, such as extension 
of contract, when person who purports to repre- 
sent obligee lacks authorily to do so. Code Ga. 
§§ 103-202, 103-203. Brunswick Nursing & 
Convalescent Center, Inc. v. Great Am. Ins. Co., 
1970, 308 F.Supp. 297. Principal and Surety 
■®=> 105(2) 

An agreement by a creditor with the debtor to 
postpone the day of payment discharges the 
sureties, even though such agreement is usuri- 
ous. Knight V. Hawkins, 1894, 93 Ga. 709, 20 
S.E. 266. Principal and Surely 105(1) 

A stipulation between the creditor and the 
principal debtor, at the time certain property 
was received in part payment of a debt, that the 
latter might redeem it within a given time by 
payment of tlie whole debt, is no conp-act for 
indulgence on the debt, but a mere agreement 
for the privilege of redemption, and is therefore 
no discharge of the surely. Marshall v. Dixon, 
1889, 82 Ga. 435, 9 S.E. 167. Pi-incipal and 
Surety 105(1) 
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When, by fraud, the payee of a note is in- 
duced to extend the time for payment, if, on 
discovering the fraud, he acquiesces, instead of 
acting, and tlie position of a siurety on the note 
is thus altered to his disadvantage, the surety is 
discharged. Burnap v. Robertson, 1885, 75 Ga. 
689. Principal and Surety ®=> 105(1) 

15. Release or loss of other securities 

When a surety, or accommodation indorser, 
signs a note, the consideration of which is that 
it shall be held by the bank where it is negotiat- 
ed, as collateral security for another note or 
draft due said bank, and the bank, without the 
knowledge and consent of the surety, changes 
the contract by releasing the acceptor and in- 
dorser of that other note or draft, the surety or 
accommodation indorser of the collateral note 
is discharged. Stallings v. Bank of Americus, 
1877, 59 Ga. 701. Principal and Surely 
115(1) 

16. Release of cosureties 

Plaintiffs’ acceptance of less tlian total sum 
owed mider promissoiy notes did not discharge 
nonsettling guarantors as cosureties on notes; 
since guarantors were individually liable, and 
not jointly liable, tliey were not "co-sureties" 
within meaning of statute providing that release 
of one surety shall discharge a cosurety. 
O.C.G.A. § 10-7-20. Marretv. Scott, 1994, 212 
Ga.App. 427, 441 S.E.2d 902. Guaranty ®= 63 

Settlement agreement between plaintiffs and 
several guarantors, entered into without knowl- 
edge and consent of nonsettling guarantors, did 
not amount to novation releasing nonsettling 
guarantors as sureties; because nonsettling 
guarantors were not jointly liable for same por- 
tions of total debt to plaintiffs, any novation by 
virtue of settlement agreement would not oper- 
ate to release them from their own individual 
liabilities. Marret v. Scott, 1994, 212 Ga.App. 
427, 441 S.E.2d 902. Guaranty ©=> 63 

Settlement agreement between plaintiffs and 
several guarantors did not preclude plaintiffs 
from enforcing judgment entered against non- 
settling guarantor's; settling guarantors were 
dismissed from action before retrial, and final 
judgment was not entered against them and, 
accordingly, no existing judgment, pursuant to 
which both nonsettling guarantors and settling 
guarantors were joint debtors, had been extin- 
guished by settlement agreement, regardless of 
its ultimate characterization as mere covenant 
not to sue or as promise never to enforce judg- 
ment. Marretv. Scott, 1994, 212 Ga.App. 427, 
441 S.E.2d 902. Guaranty ©= 63 

Creditor's release of cosurety without surety’s 
consent also discharged surely. O.C.G.A. 
§§ 10-7-20, 10-7-21. Hendricks v. Davis, 
1990, 196 Ga.App. 286, 395 S.E.2d 632, certio- 
rari denied. Principal and Surety 1 16 
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jli^atinn '^i'-Oiiarantor was lia 


* - representing advance’ -?® 

interest at the rate of 8 per cent, for a definlte'*.’i’^ 
period of time, in consideration of an extensibii“'Hl( 
of time of payment of the principal, such 
ment, although not in writing, was valid,-’'ah'd 7-/^ 
when made without the surety’s consent rdle’^ji'lf 
es him, in view of Civ.Code 1910, § 3543. lEe^i^S 
is V. Citizens’ & Southern Bank, 1924, 

App. 597, 121 S.E. 524, affirmed 159 Ga: 55j^^x 
126 S.E. 392; Smith v. First Nat. Bank, 1908 s 
Ga.App. 139, 62 S.E. 826. 

Acceptance of mterest in advance after rffdtiiHf'il 
rity extends time for paying note and discharg^!;'ii? 
surety not consenting to extension. CiviGod'e'-'/-l^ 
1910, § 3544. Short v. Jordan, 1928, 39 •Ga'-'.'-iv 
App. 45, 146 S.E. 31. Principal and Surety 

105(4) 

Payment of interest at maturity of noteibea'r^--.? 
ing intere.st only after maturity held to extend 
note to date interest was paid as regards 
ty’s liability. Short v. Jordan, 1928, 39 GaADn ” '1 
45, 146 S.E. 31. Principal and Surety) 

105(4) 

18. Discharge of endox'sers 

The fact that grantor and grantee inlidfeeS^l 

securing grantor’s notes payable to grantee' did 
not actually make contract for granfor.’l 
chase of seeds from grantee, as recited 'ifl deed-'^® 
which provided that all credits due grahidr--'^ 
from grantee under such contract shoiild'sbV-^l 
applied toward payment of notes, did not coni 
stitute fraud on one endorsing notes as'surety or, 
novation of notes so as to relieve such'sdrdtyllR^ 
liability thereon. Code, § 103-202. S'outh‘dm';-< 
Cotton Oil Co. v. Hammond, 1955, 92 'Ga'Ar!t,'''-^t‘ 
11, 87 S,E.2d 426. Bills and Notes .Wi'-lsj-ilf- 

19. Discharge of makers 
Permitting maker to borrow funds and'/dep'ol'SI 

it them in pledged savings account for,.in6ntlily/'^ 
interest pajunents after scheduled repajnne&t'of?*^ 
principal was missed did not deviate fronij’no'tWS 
requiring principal to be repaid oii; s^'ecified&i 
date and monthly interest payments- 'tq-fbegui?^ 
one month later, and, thus, arrangement^ia”nbt^l’4 
expose comakers to increased risk,.was-iioUh^?‘l 
vation, and did not discharge them. " bltyG P’4 
§§ 10-7-21, 10-7-22. Cohen v. NcirtKsiH/F^ 
Bank & Trust Co., 1993, 207 Ga.App.,‘'5 jd’BpI 
S.E.2d 354, certiorari denied. Bills arid, ^'ote-sl 
52 

20 . Waiver or estoppel of guarantor ■' 

Protection afforded guarantors- by,--5titj^fS 


time guarantor signs guaranty. -- O'&’G’-i';'- 
§§10-7-21, 10-7-22. Ramirez -V ' 
1996, 223 Ga.App. 610, 478 S.E.2d 430 'CGiiA?^-' 
anty®=72 - 
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V**-. 'ft. . 


ffGuarantor was liable to holder 
iiOld'Under unconditional person; 
•ffispilfi’ agreement’s subsequent 
li'iiiguafanty’s terms permitted ar 
Iwjri'odiflcation without altering g 
Ift-’ilorlying obligation and, by expi 
‘•jljjjii advance to waiver of all lega' 
ty/jidfaiises, guarantor was foreclos 
^?’irig dial he was discharged unde 
il^refning discharge by novation an 
Vrinticase of risk. O.C.G.A. 
J«-q'’0i7--22. Ramirez v. Golden, 
;'€‘|\pp. 610. 478 S.E.2d 430. Gi 
By 'Signing guaranty with una 
|ii;|pag<2 allowing creditor to extend 
waive any of the tei-ms of 
Hlf Jflhe principal, guarantor conse 
?ty;.(jon of second note, and thus, 
|%nbt! dischai-pd as surety by oxi 
|®jp'ojb, :even if under other circui 
feVpo'jp could be considei-ed novatic 
P'b^htfe guarantor participated i: 
IWltading to execution of second nc 
fe'jji^'second note. O.C.G.A. § 10- 
PS-jSit-'.vi Certainteed Coi-p., 1991, 
fj;338t41I S.E.2d 558. Guaranty ® 

,^€ 21 ;) '.Conditions precedent 
|^y.;,|i,ebiability of guarantors of a 
l^i^igqodli'sold subsequently reduced I 
'^f'iionditioned upon the procuring 
llagalftst the original debtor befoi 
WlHcfiaarantor. Kalmon v. Scarb 
i'^bsApp. 547, 75 S.E. 846. Guax 

I')'*)'/:;'?..’" 

S 22 . t Siilficiency of ixleadings 
iri'ljiliegation by guarantors of Si 
fe-Aljministratipn (SBA) loan, that 
ll'fiavc'bpportunity to read or under 
:vl?t,Jv,-r)nnv other documents as.soniji 


felly, Ppany 


not support claim that they 
Ipliased' from guaranty on ground; 
I'jtiicre-ty’as no allegation as to a 
Iwfifeior terms of guaranty agr 
li'idi-G'A' § 10-7-21. Regan v.U.i 
yidmin., 1990, 729 F.Supp. 1 
ii'isitf'RZd 1078, rehearing denied. 

f §',.’i0j-7-22. Discharge ol 

l^y'^Tiy act of the creditor, ei 
bjvjiipk'injures die surety or 
discharge him; a mer 
^^'aliovvs.' or neglect to prose 
iSrinsid'eration, shall not rele 

^'fifnipriy Code 1863, § 2131; Coc 
dell 895, § 2972; Civil Code 191 
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•«y^s< ^ »i -*‘ i.«:fca»<j. 
^'5.Cr''r*^.“;' ■■■ 


COMMERCE & TRADE i'm';,SURETYSHIP 


on after maturity of obligation'- 
:er maturity of a note, the debtof_y/ij| 
reditor a sum representing aclvanc^^Ji"' 
le rate of 8 per cent, for a definiie.'j'fej. 
le, in consideration of an extensipn;||^ 
yment of the principal, such agrefe^tl 
igh not in writing, was valid, •'.aniij|‘fy| 
without the surety’s consent relea's-].-^ Jjlj 
:w of Civ.Code 1910, § 3543. •'hew;'0| 
i’ & Southern Bank, 1924, 3 ]’-Ga._-!-.|h 
11 S.E. 524, affirmed 159 Ga". 55.j-;;?;^^ 

; Smith v. First Nat. Bank, ISP^tlS',,'.-!^; 
62 S.E. 826. 

3 of interest in advance after ntatil-j';:^ 
;ime for paying note and discharges 
onsenting to extension. CivlGpde-jl^l 
4. Short V. Jordan, 1928, 39 Gljljfjii 
S.E. 31. Principal and Surety!@,;'lf/ji 

vVv'i'’ 

f interest at maturity of note bepjj/yiw 
only after maturity held to extend.- i’l 
interest was paid as regards sur'e-.P-fe 
Short V. Jordan, 1928, 39 Ga.Api3;K.'^! 
i. 31. Principal and Surety 'A#! 


deed 


■ge of endorsers 
hat grantor and grantee i.. 
ntor's notes payable to grantee didf;!i|i 
make contract for grantor's pijr-l-%|i 8 
Is from grantee, as recited in deedi-i.^^- 
ded that all credits due granlpr'^i” 

3 under such contract should ’;beit.5| 
rd payment of notes, did not cpn,y$| 
on one endorsing notes as surety :dr,'',h?i 
lotes so as to relieve such surely pf-^^..^., 
son. Code, § 103-202. Southernii^| 
o, V. Hammond, 1955, 92 Ga.Appi,:;f| 
!d 426. Bills and Notes ©= 

ge of makers - 

maker to borrow funds and deposljjlJi 
edged savings account for monthly ,® 
rents after scheduled repayment pf'.ivf 
3 missed did not deviate from note^-'.*';,, 
mcipal to be repaid on specified;-!'gi 
rnthly interest payments to begin' /j;'/ 
ter, and, thus, arrangement did nop:?;,^^ 
kers to increased risk, was not no-^ 
lid not discharge them. O.C.G.A.l'yS^j 
10-7—22. Cohen v. Northside‘.U|i"* 


IH.’-.t^b^rantor was liable to holders of promissory 
unconditional personal guaranty, de- 
agreement's subsequent modification; 
|i“jP4ranty's terms permitted amendment and 
|!-;!!'?. 9 .|hcation without altering guai-antor's un- 
obligation and, by expressly assenting 
il.i^J^^^ce to waiver of all legal and equitable 
guarantor was foreclosed from assert- 
M'i.'lfcthat he was discharged under statutes gov- 
discharge by novation and discharge by 
|.;..^rease of risk. O.C.G.A. §§ 10-7-21, 
Ramirez v. Golden, 1996, 223 Ga. 
478 S.E.2d 430. Guaranty 72 
|qi;!9y signing guaranty with unambiguous lan- 
allowing creditor to extend, renew, modi- 
If.W' ®'" waive any of the tenns of tire obligations 
Jif “Mua principal, guarantor consented to execu- 
ffiiftbon of second note, and tlius, guarantor was 
hir.not discharged as surely by execution of the 
even if under other circumstances such 
®ould be considered novation, particularly 
ifip guarantor participated in negotiations 
Efc.% ■ *^8 io execution of second note before sign- 
M-mg, 'second note. O.C.G.A. § 10-7-21. Ander- 
W Certainteed Corp., 1991, 201 Ga.App. 
gy.|38, 411 S.E.2d 558. Guaranty ®=> 72 

’ Conditions precedent 

liability of guarantors of an account for 
^i|godds sold subsequently reduced to a note is not 
^|;v.®fiJ^‘tioned upon the procuring of a judgment 
pfi*y,| 8 -®.iust the original debtor before suit against 
guarantor. Kahnon v. Scarboro, 1912, 1 1 
W|-VJ,Ga,App. 547 , 75 s.E. 846. Guai-anty 77(2) 

■ Sufficiency of pleadings 

P'V; Allegation by guarantors of Small Business 
ij';) A™luistration (SB A) loan, that they did not 
fe?'-®''® upportunity to read or understand guaran- 
any other documents associated with loan, 
iir’vf;!. support claim that they should be re- 
from guaranty on grounds of novation; 
was no allegation as to any change in 
terms of guaranty agreement itself. 
K#;''K-.G-’G.A. § 10-7-21. Regan V. U.S. Small Busi- 
1990, 729 F.Supp. 1339, affirmed 
l^-2d 1078, rehearing denied. Novation 


§ 10 - 7-22 

A petition in an action against guarantors and 
principal held sufficient to withstand a general 
demurrer. Kahnon v. Scarboro, 1912, 11 Ga. 
App. 547, 75 S.E. 846. Guaranty ©=» 85(1) 

In an action against sureties on a note, a plea 
averring that, the principal being a tenant of 
one of the sureties, and in need of money to run 
the farm, the note was given to plaintiff, to be 
paid out of the cotton crop, which was, as 
plaintiff knew, tlie principal’s only means of 
paying either the note or the rent, and averring 
that plaintiff afterwards, without the knowledge 
of the sureties, to secure a second debt, secretly 
took a mortgage from the principal on the same 
crop, thus depriving said surely of the crop, on 
which he had a landlord's Hen, but not averring 
insolvency of plaintiff, does not state facts re- 
lieving the sureties. Stokes v. Gillis, 1888, 81 
Ga. 187, 6 S.E. 841. Principal and Surety ©=> 
97 

23. Jury insti-uctions 

It was not reversible error for trial court to 
allow guarantors to present evidence that credi- 
tor waived or did not enforce certain loan cove- 
nants against principal debtor, for court to give 
charge on law of novation, and for court to 
refuse to give creditor’s written request to 
charge on when notice of revocation of guaran- 
ty agreement is effective; jury’s verdict in favor 
of creditor indicated rejection of claims that 
guarantors were discharged under guarantees 
via waiver of any term under principal's loan 
agreement that materially altered guarantors’ 
liability under guarantees. O.C.G.A. § 10-7-21. 
First Union Nat. Bank v. Boykin, 1995, 216 
Ga.App. 732, 455 S.E.2d 406, certiorari denied. 
Appeal and Error <S^ 1052(5) 

A conversation by the creditor with the princi- 
pal debtor, resulting in the granting of solicited 
indulgence as a gratuity or favor, will not dis- 
charge the surety. The court’s charge to this 
effect, taken with the context, and construed in 
the light of the evidence, was relevant and cor- 
rect. Vason V. Beall, 1877, 58 Ga. 500. Princi- 
pal and' Surety ®=> 97 


tu-/-/2. Cohen V. Nortlisiae‘,~i;j^ 5 »;,cy.^ 

■t Co., 1993, 207 Ga.App. 536, 42 0 - 7 - 22 . Discharge of surety by increase of risk 

certiorari denied. Bills and Notes. ^ 

creditor, either before or after judgment against the principal, 
or estoppel of guarantor •; »fe,-^;hich injures the surety or increases his risk or exposes him to greater liability 
i^forded guarantors by statute|.;;|| |f ^hall discharge him; a mere failm'e by the creditor to sue as soon as the law ■ 

if risk can be waived in advance ft;;';’ ' ^ neglect to prosecute 'With i/igor his legal remedies, unless for a 

itor signs guaranty. O.C.G;A..7.^.|s ^;r;Ponsideration, shall not release the surety. 

10-7-22. Ramirez v. Golden;. 

i.App. 610, 478 S.E.2d430. Guar-G7|| | 2 ;-j^ormerly Code 1863, § 2131; Code 1868, § 2126; Code 1873, § 2154; Code 1882, § 2154; Civil 

1895, § 2972; Civil Code 1910, § 3544; Code 1933, § 103-203. 
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